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♦ ♦ ♦ 
♦ ♦ ♦ 
Appointments 
Appointments for November 4, 2008 
Appointed to the Texas Alcoholic Beverage Commission for a term to 
expire November 15, 2013, Melinda Fredricks of Conroe (replacing 
John Steen, Jr. of San Antonio whose term expired). 
Appointments for November 5, 2008 
Appointed to the Texas Medical Board for a term to expire April 13, 
2009, Charles David Baucom of Sulphur Springs (replacing Melinda 
Fredricks of Conroe who resigned). 
Appointments for November 7, 2008 
Appointed as Justice of the Fourteenth Appellate District, Place 5, for 
a term until the next General Election and until his successor shall be 
duly elected and qualified, Kent C. Sullivan of Houston. Mr. Sullivan 
is replacing Justice Wanda Fowler who resigned. 
Appointed as Presiding Judge of the Sixth Administrative Judicial Re­
gion for a term to expire four years from date of qualification, Stephen 
B. Ables of Kerrville (Judge Ables is being reappointed). 
Appointed as Presiding Judge of the Ninth Administrative Judicial Re­
gion for a term to expire four years from date of qualification, Kelly G. 
Moore of Brownfield (Judge Moore is being reappointed). 
Designating A. W. Riter, III of Tyler as Chair of the Texas Higher Ed­
ucation Coordinating Board for a term at the pleasure of the Governor. 
Mr. Riter is replacing Robert W. Shepard of Harlingen as Chair. Mr. 
Shepard will continue to serve on the board. 
Designating Fred W. Heldenfels, IV of Austin as Vice Chair of the 
Texas Higher Education Coordinating Board for a term at the pleasure 
of the Governor. Mr. Heldenfels is replacing A. W. Riter, III of Tyler 
as Vice Chair. 
Appointed to the Texas State Board of Plumbing Examiners for a term 
to expire September 5, 2013, Edward Thompson of Tyler (replacing 
Robert Tarver of Nederland whose term expired). 
Appointed to the Texas State Board of Plumbing Examiners for a term 
to expire September 5, 2013, Alejandro Meade, III of Brownsville (re­
placing John Hatchel of Woodway whose term expired). 
Appointed to the Texas State Board of Plumbing Examiners for a term 
to expire September 5, 2013, David Lilley, Jr. of Wichita Falls (replac­
ing Tony Cortes of Cibolo whose term expired). 
Ms. Tammy Betancourt will serve as Presiding Officer of the board. 
Appointed to the Prepaid Higher Education Tuition Board for a term 
to expire February 1, 2011, Joseph Colonnetta, Jr. of Dallas (replacing 
Zan Statham Prince of Weatherford who resigned). 
Rick Perry, Governor 
TRD-200805894 
Proclamation 41-3168 
TO ALL TO WHOM THESE PRESENTS SHALL COME: 
I, RICK PERRY, Governor of the State of Texas, did issue an Emer­
gency Disaster Proclamation on September 8, 2008, as Hurricane Ike 
posed a threat of imminent disaster along the Texas Coast and in spec­
ified counties in Texas. The disaster proclamation was subsequently 
renewed through November 6, 2008, in the wake of Hurricane Ike. 
WHEREAS, Hurricane Ike struck the State of Texas on September 13, 
2008, causing substantial destruction in South and East Texas. 
WHEREAS, Hurricane Ike continues to create a state of disaster for 
the people in the  State of Texas.  
WHEREAS, the state of disaster includes the counties of Anderson, 
Angelina, Aransas, Archer, Austin, Bell, Bexar, Bowie, Brazoria, 
Brazos, Burleson, Calhoun, Cass, Chambers, Cherokee, Collin, 
Colorado, Comal, Coryell, Dallas, Denton, Ellis, El Paso, Fort Bend, 
Franklin, Freestone, Galveston, Grayson, Gregg, Grimes, Hardin, 
Harris, Harrison, Henderson, Hill, Hopkins, Houston, Hunt, Jackson, 
Jasper, Jefferson, Johnson, Kaufman, Lamar, Lavaca, Leon, Liberty, 
Limestone, Lubbock, Madison, Marion, Matagorda, McLennan, 
Milam, Montgomery, Morris, Nacogdoches, Navarro, Newton, Nue­
ces, Orange, Panola, Parker, Polk, Potter, Randall, Robertson, Rusk, 
Sabine, San Augustine, San Jacinto, San Patricio, Shelby, Smith, 
Tarrant, Titus, Tom Green, Travis, Trinity, Tyler, Upshur, Van Zandt, 
Victoria, Waller, Walker, Washington, Webb, Wharton, Williamson, 
Wise and Wood. 
THEREFORE, in accordance with the authority vested in me by Sec­
tion 418.014 of the Texas Government Code, I do hereby renew the 
disaster proclamation and direct that all necessary measures, both pub­
lic and private as authorized under Section 418.017 of the code, be 
implemented to meet that disaster.  
As provided in Section 418.016 of the code, all rules and regulations 
that may inhibit or prevent prompt response to this threat are suspended 
for the duration of the incident. 
The renewal of the disaster proclamation becomes effective on Novem­
ber 7, 2008, and shall remain in effect until December 6, 2008, unless 
renewed or terminated. 
In accordance with the statutory requirements, copies of this proclama­
tion shall be filed with the applicable authorities. 
IN TESTIMONY WHEREOF, I have hereunto signed my name and 
have officially caused the Seal of State to be affixed at my Office in the 
City of Austin, Texas, this the 6th day of November, 2008. 
Rick Perry, Governor 
Attested by: Esperanza "Hope" Andrade, Secretary of State 
TRD-200805900 
GOVERNOR November 21, 2008 33 TexReg 9351 
♦ ♦ ♦ 
Request for Opinions 
RQ-0754-GA 
Requestor: 
The Honorable Armando R. Villalobos 
Cameron County and District Attorney 
Cameron County Courthouse 
974 East Harrison Street 
Brownsville, Texas 78520 
Re: Whether an assistant county and district attorney may practice in 
a neighboring county or in federal court (RQ-0754-GA) 
Briefs requested by December 5, 2008 
RQ-0755-GA 
Requestor: 
The Honorable Homero Ramirez 
Webb County Attorney 
1110 Washington St., Suite 301 
Laredo, Texas 78042-0268 
Re: Whether an appraisal district may conduct its appraisals on other 
than an annual basis (RQ-0755-GA) 
Briefs requested by December 5, 2008 
RQ-0756-GA 
Requestor: 
The Honorable Bill Moore 
Johnson County Attorney 
Guinn Justice Center 
204 South Buffalo Avenue, Suite 410 
Cleburne, Texas 76033-5404 
Re: Authority of a commissioners court to lease county property to a 
non-profit organization  for  less than fair market value (RQ-0756-GA) 
Briefs requested by December 8, 2008 
For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-200805888 
Stacey Napier 
Deputy Attorney General 
Office of the Attorney General 
Filed: November 12, 2008 
ATTORNEY GENERAL November 21, 2008 33 TexReg 9353 
TITLE 4. AGRICULTURE 
PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 
CHAPTER 19. QUARANTINES AND 
NOXIOUS AND INVASIVE PLANTS 
SUBCHAPTER J. RED IMPORTED FIRE ANT 
QUARANTINE 
4 TAC §19.101 
The Texas Department of Agriculture (the department) adopts, 
on an emergency basis, an amendment to §19.101(b) in or­
der to expand the quarantined area for the red imported fire 
ant, Solenopsis invicta Buren. The department conducts an­
nual detection surveys in the counties bordering the red imported 
fire ant quarantined counties to monitor the sporadic encroach­
ment of fire ant infestations. The detection surveys conducted in 
2008 and in prior years indicated that Archer, Baylor, Callahan, 
Clay, Coke, Coleman, Concho, Crane, Crockett, Fisher, Haskell, 
Howard, Irion, Lubbock, Martin, Mitchell, Nolan, Reagan, Run­
nels, Schleicher, Scurry, Shackelford, Starr, Terrell, Throckmor­
ton, Upton, Ward, Wilbarger, and Winkler counties have a wide­
spread fire ant infestation beyond containment. The emergency 
action will slow the artificial spread of fire ants through movement 
of hay and nursery-floral commodities to fire ant-free areas. The 
nursery-floral articles from these counties will be allowed to move 
to the fire ant-free areas only after USDA approved quarantine 
treatments. Hay may only be shipped to fire ant free areas if it is 
stored in a manner that prohibits direct contact with the ground. 
The emergency amendment adds Archer, Baylor, Callahan, 
Clay, Coke, Coleman, Concho, Crane, Crockett, Fisher, Haskell, 
Howard, Irion, Lubbock, Martin, Mitchell, Nolan, Reagan, 
Runnels, Schleicher, Scurry, Shackelford, Starr, Terrell, Throck­
morton, Upton, Ward, Wilbarger, and Winkler counties to the 
list of quarantined areas, thereby restricting the movement of 
quarantined articles when transported from these counties to 
fire ant-free areas. 
The department believes that it is necessary to take this immedi­
ate  action to prevent  the artificial spread of the red imported fire 
ant into non-infested areas of Texas and other states, and adop­
tion of this quarantine on an emergency basis is both necessary 
and appropriate. The nursery industry as well as the hay pro­
ducers in the non-infested counties are in peril because without 
this emergency quarantine their chances of becoming infested 
increase significantly. Once infested, they would be borne with 
the treatment expense to ship regulated articles to non-infested 
areas of Texas and other states. In addition, the U.S. Depart­
ment of Agriculture is pressuring the department to quarantine 
the infested areas to reduce artificial spread of the ants to other 
states. 
Amended §19.101 expands the quarantined area in correspon­
dence with the detection of the red imported  fire ant outside 
the current quarantined area. The department will be propos­
ing adoption of this rule amendment on a permanent basis in a 
separate submission. 
The amended section is adopted on an emergency basis under 
the Texas Agriculture Code, §71.004, which provides the Texas 
Department of Agriculture with the authority to establish emer­
gency quarantines; §71.007 which authorizes the department to 
adopt rules as necessary to protect agricultural and horticultural 
interests, including rules to provide for specific treatment of a 
grove or orchard or of infested or infected plants, plant products, 
or substances; and the Texas Government Code, §2001.034, 
which provides for the adoption of administrative rules on an 
emergency basis, without notice and comment. 
§19.101. Quarantined Areas. 
(a) (No change.) 
(b) In addition to the areas described in subsection (a) of this 
section, Archer, Baylor, Brooks, Brown, Cameron, Callahan, Clay, 
Coke, Coleman, Concho, Crane, Crockett, Delta, Dimmit, Duval, Ec­
tor, Fisher, Haskell, Hidalgo, Howard, Irion, Jack, Jones, Kenedy, Kim­
ble, Kinney, Lamar, La Salle, Lubbock, Mason, Martin, Maverick, Mc-
Culloch, Midland, Mills, Mitchell, Montague, Nolan, Palo Pinto, Rea­
gan, Red River, Runnels, San Saba, Schleicher, Scurry, Shackelford, 
Starr, Stephens, Terrell, Throckmorton, Upton, Val Verde, Ward, Webb, 
Wilbarger, Willacy, Winkler, Young, and Zavala counties in Texas are 
quarantined. 
This agency hereby certifies that the emergency adoption has 
been reviewed by legal counsel and found to be within the 
agency’s legal authority to adopt. 
Filed with the Office of the Secretary of State on November 5, 
2008. 
TRD-200805815 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective Date: November 5, 2008 
Expiration Date: March 4, 2009 
For further information, please call: (512) 463-4075 
♦ ♦ ♦ 
SUBCHAPTER U. ASIAN CITRUS PSYLLID 
QUARANTINE 
4 TAC §19.411, §19.413 
EMERGENCY RULES November 21, 2008 33 TexReg 9355 
The Texas Department of Agriculture (the department) adopts 
on an emergency basis amendments to §19.411 and §19.413, 
concerning a quarantine for a recently introduced and highly 
threatening pest, Diaphorina citri Kuwayama (Homoptera: Psyl­
lidae), the Asian citrus psyllid (ACP). The department adopted 
this emergency quarantine originally on August 27, 2008, and 
is now withdrawing the original emergency quarantine and 
resubmitting the quarantine in order to amend the boundaries of 
the quarantine due to new detections of ACP in twenty-one ad­
ditional counties. The emergency amendment to §19.411 adds 
twenty-four counties (including the three covered in the with­
drawn emergency amendment) to the list of quarantined areas. 
The emergency amendment to §19.413 clarifies restrictions im­
posed by the quarantine and changes the reference for required 
Federal treatment procedures. The emergency amendment 
to §19.411 updates the current quarantine by adding Austin, 
Blanco, Brazos, Colorado, DeWitt, Fort Bend, Frio, Galveston, 
Goliad, Gonzales, Grimes, Hays, Jackson, Jefferson, Karnes, 
Kendall, Kinney, La Salle, Medina, Montgomery, Presidio, 
Wharton, Wilson, and Zavala counties to the quarantined area, 
thus combating spread of the psyllid to non-infested counties. 
The emergency amendment to §19.411 also updates the list 
of quarantined areas outside of Texas; it adds all or part of 
Alabama, Georgia, Louisiana, Mississippi and South Carolina. 
The emergency amendment to §19.413 adds leaves of Kaffir 
lime leaf (Citrus hystri L.) as leaves intended for consumption; 
it also changes the reference to required treatment procedures 
detailed in the Animal and Plant Health Inspection Service’s 
(APHIS) treatment schedule. 
Emergency adoption of amendments to the ACP quarantine is 
needed to protect the Texas citrus industry from a new major 
disease threat from a neighboring state. ACP is the vector for 
Candidatus Liberibacter asiaticus, the species of bacteria that 
causes citrus greening (also known as huanglongbing or HLB). 
Citrus greening causes reduced production of fruit, malformation 
of fruit, loss of plant vigor and plant death. Control of outbreaks of 
HLB is complicated by the fact that infected plants do not show 
symptoms for several months. There is no treatment for HLB; 
the only effective treatment is removal of infected plants coupled 
with elimination of ACP that can vector the disease to other citrus 
plants. The severity of HLB is such that the disease has made 
commercial production of citrus uneconomical in some parts of 
the world. 
Citrus greening and ACP were unknown in the U.S. until recently. 
In August 2005, seven years following the first detection of ACP 
in Florida, that state became the first in the U.S. to be infected 
with HLB. Currently the whole state of Florida is infected and 
is prohibited by Federal quarantine from exporting citrus to any 
citrus producing state. 
On May 29, 2008, the USDA confirmed the presence of ACP in 
southern Louisiana. On June 12, 2008, HLB was confirmed in 
one citrus tree in Louisiana’s Orleans Parish. Subsequent sur­
veys found ACP in 12 Louisiana parishes and disclosed HLB 
(but no ACP) in Washington Parish, Louisiana. Federal and 
Louisiana quarantines currently cover the ACP and HLB infested 
parishes of Louisiana. 
Some Texas counties have become infested with ACP, although 
HLB has not yet been detected in Texas. In 2006-2007 the Texas 
A&M University-Kingsville Citrus Center (TAMUKCC) in Weslaco 
surveyed numerous sites in Texas for ACP and HLB; that survey 
disclosed ACP (but no HLB) infestations in 32 Texas counties, 
which subsequently were quarantined for ACP by the depart­
ment and the USDA. 
In the US and its territories, areas that currently are infested with 
ACP but that are not believed to have HLB include the states 
of Alabama, California, Georgia, and Hawaii, as well as Guam 
and Puerto Rico. Surveys in July 2008 identified ACP infesta­
tions (but no HLB) in various counties in Alabama, Georgia, and 
South Carolina. On September 2, 2008, ACP (but no HLB) was 
detected in San Diego County, California, as a result of coop­
erative surveys conducted by USDA-APHIS and the California 
Department of Food and Agriculture (CDFA). 
On November 2, 2007, the Animal and Plant Health Inspection 
Service (APHIS) issued a Federal Domestic Quarantine Order 
that quarantined 32 Texas counties for the Asian citrus psyl­
lid. APHIS required that Texas establish a parallel quarantine by 
December 1, 2007 or they would quarantine the entire state of 
Texas. Consequently, the department filed an Asian citrus psyllid 
emergency quarantine, which was followed by adoption of a per­
manent quarantine. The department’s quarantine combats the 
artificial spread of ACP into non-infested counties of Texas and 
into those states that the Federal Order allows psyllid host mate­
rial to enter. Prevention of the artificial spread of ACP into non-in­
fested counties of Texas will deter any spread of citrus greening 
when and if the disease is found in Texas. Emergency revision 
of §19.411 and §19.413 is justified by the immediate proximity 
of a new potential source of HLB and by the urgency of avoiding 
the entry and spread of HLB in Texas. 
An emergency rule adopted under Texas Government Code, 
§2001.034, may be effective for no longer than 120 days and 
may be renewed for  no  longer than 60 days. Nevertheless, 
the department intends to propose adoption of these emergency 
rules on a permanent basis in a separate submission. 
The emergency amendments to §19.411 and §19.413 are 
adopted in accordance with the Texas Agriculture Code (the 
Code), §71.001 which authorizes the department to establish 
a quarantine for an infested area against an in-state pest if it 
determines that the pest is dangerous and is not widely dis­
tributed in this state; §71.007, which authorizes the department 
to adopt rules as necessary to protect agricultural and horticul­
tural interests, including rules to prevent the selling, moving, 
or transporting of any plant, plant product, or substance that is 
found to be infested or found to be from a quarantined area; or 
provide for specific treatment of a grove or orchard or of infested 
or infected plants, plant products, or substances; and, Texas 
Government Code, §2001.034, which provides for the adoption 
of administrative  rules on an emergency  basis, without notice 
and comment. 
§19.411. Quarantined Areas. 
The quarantined areas are: 
(1) Alabama--Baldwin County; 
(2) Florida--Entire State of Florida; 
(3) Georgia--Entire State of Georgia; 
(4) Guam--All islands of the Territory of Guam; 
(5) Hawaii--All islands of the State of Hawaii; 
(6) Louisiana--Jefferson, Lafourche, Orleans, Plaquem­
ines, St. Charles, St. James, St. Tammany, and Terrebonne parishes; 
(7) Mississippi--Hancock County; 
(8) Puerto Rico--Entire Commonwealth of Puerto Rico; 
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(9) South Carolina--Beaufort, Charleston, and Colleto
counties; 
[(1) the states of Florida and Hawaii, the entire territory o
Guam and the Commonwealth of Puerto Rico;] 
(10) [(2)] Texas-- [the Texas counties of] Aransas, Atas­
cosa, Austin, Bee, Bexar, Blanco, Brazoria, Brazos, Brooks, Caldwell
Cameron, Colorado, DeWitt, Dimmit, Duval, Fort Bend, Frio, Galve
ston, Goliad, Gonzales, Grimes, Harris, Hays, Hidalgo, Jackson, Jeffer
son, Jim Hogg, Jim Wells, Karnes, Kendall, Kenedy, Kinney, Kleberg
La Salle, Live Oak, Matagorda, Maverick, McMullen, Medina, Mont
gomery, Nueces, Presidio, Refugio, San Patricio, Starr, Uvalde, Whar
ton, Wilson, Val Verde, Victoria, Waller, Washington, Webb, Willacy
[and] Zapata, and Zavala counties; and  
(11) [(3)] any other area infested with the Asian citrus psyl­
lid. 
§19.413. Restrictions. 
(a) (No change.) 
(b) Exceptions. To be eligible to move from quarantined areas
quarantined articles must meet the following requirements. 
(1) Requirements to move from quarantined areas of Texa
to free areas of Texas. 
(A) - (B) (No change.) 
(C) In the case of quarantined articles that ar
intended for consumption (e.g., fresh leaves of curry [leaf] (Berger
(=Murraya) koenigii) or Kaffir lime (Citrus hystrix L.) [leave
intended for consumption], instead of the treatments specified i

















prior to the movement in accordance with the Animal and Plant 
Health Inspection Service’s (APHIS) treatment schedule T101-n-2 
(methyl bromide fumigation treatment for external feeding 
insects on fresh herbs) at the times and rates specified in the 
treatment manual and safeguarded until export. This information 




als/ports/down loads/treatment_pdf/05_02_t100schedules.pdf]; and 
(D) (No change.) 
(2) (No change.) 
This agency hereby certifies that the emergency adoption has 
been reviewed by legal counsel and found to be within the 
agency’s legal authority to adopt. 
Filed with the Office of the Secretary of State on November 5, 
2008. 
TRD-200805816 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective Date: November 5, 2008 
Expiration Date: December 24, 2008 
For further information, please call: (512) 463-4075 
♦ ♦ ♦ 
­
­
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TITLE 16. ECONOMIC REGULATION 
PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 
CHAPTER 25. SUBSTANTIVE RULES 
APPLICABLE TO ELECTRIC SERVICE 
PROVIDERS 
SUBCHAPTER B. CUSTOMER SERVICE AND 
PROTECTION 
16 TAC §25.43 
The Public Utility Commission of Texas (commission) proposes 
an amendment to §25.43, relating to Provider of Last Resort 
(POLR). The proposed amendment modifies the structure and 
the mechanics of POLR service to reflect the experience gained 
from recent mass transitions of customers to the POLR during 
the summer of 2008 and account for changed circumstances 
in the competitive market. The proposed amended rule will 
strengthen the POLR structure in order to better protect cus­
tomers in a mass transition and REPs that participate as POLR 
providers. This rule is a competition rule subject to judicial 
review as specified in Public Utility Regulatory Act (PURA) 
§39.001(e). Project Number 35769 is assigned to this proceed­
ing. 
Christine Wright, Policy Analyst, Competitive Markets Division, 
has determined that for the first five years the amended rule is 
in effect, the enforcement and administration of the rule will not 
have a foreseeable impact on the costs or revenues of state or 
local governments. 
Ms. Wright has also determined that for each year of the first 
five years the amended rule is in effect the public benefits an­
ticipated as a result of enforcing the rule will substantially out­
weigh any costs on persons required to comply with the rule. 
The amended rule will improve POLR service, by pricing POLR 
service at prices that better reflect the actual cost to provide the 
service, and create incentives for REPs to offer competitive mar­
ket based rates to customers in transition. We believe this will 
afford the POLR an opportunity of acquiring new customers, as 
opposed to simply providing temporary service to customers who 
may not pay the POLR for service. The amended rule will reduce 
the likelihood that customers in mass transition will be charged 
rates based on the market clearing price of energy (MCPE) in the 
spot market operated by the Electric Reliability Council of Texas 
(ERCOT). 
During the summer of 2008, one or more REPs defaulted on their 
obligations to ERCOT, and the customers of those REPs had to 
be transitioned to other REPs, at times when the MCPE was 
high. Based on information gathered from market participants 
and other sources, Ms. Wright calculates that the MCPE during 
the summer varied from a low of ($37.00) per MWh to a high of 
$2250 per MWh. Transitions of customers occurred on May 19, 
May 30, June 7, June 13 and on July 3. The prices on May 19 
ranged from ($36.91) to $2250 in ERCOT. The prices on May 
30 ranged from ($37.00) to $1248.55 across ERCOT. On June 
7 the prices ranged from $41.60 to $299.00 per MWh. On June 
13, the prices ranged from $26.71 to $107.22 per MWh. And on 
July 3, the prices ranged from $17.23 to $213.16 per MWh. The 
amended rule allows the REPs greater flexibility in offering com­
petitive market based rates to customers as they are acquired in 
a mass transition. 
The economic costs to persons who are required to comply with 
the amended rule are associated with the acquisition of cus­
tomers in a mass transition, and are likely to vary from busi­
ness to business, and are difficult to ascertain. However, it is 
believed that the public benefits accruing from implementation 
of the amended rule will significantly outweigh these costs. The 
amended rule is intended to limit the costs to REPs by provid­
ing incentives for customers to stay with the new REP and con­
tinue to take service. Significant costs to the REP occur when 
customers in transition do not pay their bills. Therefore, the 
amended rule is intended to encourage customers to stay with 
the new REP and establish a new relationship with the provider. 
There will be no adverse economic effect on small businesses 
or micro-businesses as a result of enforcing the amended rule. 
Therefore, no regulatory flexibility analysis is required. Never­
theless, Ms. Wright has prepared an economic impact statement 
and regulatory flexibility analysis pursuant to Texas Government 
Code §2006.002. The commission has issued certificates to ap­
proximately 130 REPs. Approximately 30 of the 130 REPs (21%) 
are small or micro businesses. About half of the small and micro 
businesses are not currently serving customers. The small and 
micro businesses that are serving customers represent about 
$25 million in combined annual revenues and about 0.53% of 
annual ERCOT load, and therefore mandatory service require­
ments proposed in the rule would not apply to those REPs. 
Ms. Wright has also determined that for each year of the first 
five years the amended rule is in effect there should be no effect 
on a local economy, and therefore no local employment impact 
statement is required under Administrative Procedure Act (APA), 
Texas Government Code §2001.022. 
The commission staff will conduct a public hearing on the rule, if 
requested pursuant to the Administrative Procedure Act, Texas 
Government Code §2001.029, at the commission’s offices lo­
cated in the William B. Travis Building, 1701 North Congress Av­
enue, Austin, Texas 78701 on Friday, January 9, 2009, at 10:00 
am. The request for a public hearing must be received within 31 
days after publication. 
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Initial comments on the amended rule may be submitted to the 
Filing Clerk, Public Utility Commission of Texas, 1701 North 
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326, 
within 31 days after publication. Reply comments may be 
submitted within 45 days after publication. Sixteen copies 
of comments on the rule are required to be filed pursuant to 
§22.71(c) of this title. Comments should be organized in a man­
ner consistent with the organization of the rule. The commission 
invites specific comments regarding the costs associated with, 
and benefits that will be gained by, implementation of the rule. 
The commission will consider the costs and benefits in deciding 
whether to adopt the rule. All comments should refer to Project 
Number 35769. 
Additionally, the commission solicits comments on questions re­
garding the following: 
(1) The commission is considering a concept to provide a buffer 
to customers while they shop for a competitive retail electric of­
fering following a mass transition event and to address bad debt 
incurred by emergency service providers. This concept would 
include the following elements: 
(a) For an initial "limited period" (30 or 45 days) of time, a cus­
tomer would be charged a specified rate that is lower than the 
emergency service rate set pursuant to the existing emergency 
service rule. The commission would post a rate for all emer­
gency service providers on a monthly basis that would only be 
for mass transition customers. 
(b) During that same time period, the customer would not be 
required to pay a deposit to the emergency service provider. 
(c) The emergency service provider would be reimbursed for any 
bad debt incurred for emergency service during the time period 
and for the difference between the emergency service rate set 
pursuant to the existing emergency service rule and the tempo­
rary lower rate charged to the mass transition customers during 
the specified initial period. 
(d) At the end of the limited period of time, the regular emergency 
service rate would  go  into effect. 
(2) What is the appropriate source of funding to reimburse the 
emergency service providers for bad debt and the initial period 
rate differential? 
(3) Should the commission consider any other concepts or mech­
anisms to address these issues? If so, please describe. 
(4) Regarding the structure proposed for Mandatory Emergency 
Service Providers (MESPs), is the 2% of load the right amount? 
Should it be less than 2%? Should the number depend on size 
of REP? 
(5) With respect to the methodology proposed for MCPE, is 
120% of MCPE appropriate during times of extremely high 
prices? Should there be a different percentage of MCPE when 
prices are very high? If so, what should be the maximum MCPE 
percentage? 
The amendment is proposed under the Public Utility Regulatory 
Act, Texas Utilities Code Annotated (Vernon 2007 and Supp. 
2008) §14.002, which provides the Public Utility Commission 
with the authority to make and enforce rules reasonably required 
in the exercise of its powers and jurisdiction; §39.106, which 
requires that the commission designate retail electric providers 
of last resort; and PURA §39.101, which authorizes the com­
mission to adopt and enforce rules that ensure retail electric 
customer protections that entitle a customer: to safe, reliable, 
and reasonably priced electricity, to be served by a provider of 
last resort that offers a commission-approved standard service 
package, to be protected from unfair, misleading, or deceptive 
practices, to other information or protections necessary to en­
sure high-quality service to customers including minimum ser­
vice standards relating to customer deposits and extension of 
credit, switching fees, levelized billing programs, termination of 
service, and quality of service, and which requires the commis­
sion to ensure that its customer protection rules provide at least 
the same level of customer protection against potential abuses 
and the same quality of service that existed on December 31, 
1999. 
Cross Reference to Statutes: Public Utility Regulatory Act 
§§14.002, 39.101, and 39.106. 
§25.43. Emergency Service [Provider of Last Resort (POLR)]. 
(a) Purpose. The purpose of this section is to establish the re
quirements for emergency service and ensure that it is available to any 
requesting retail customer and retail customer who is transferred to an
other retail electric provider (REP) by the Electric Reliability Council 
of Texas (ERCOT) because the customer’s REP failed to provide ser
vice to the customer. [ensure that, as mandated by the Public Utility 
Regulatory Act (PURA) §39.106:] 
[(1) A basic, standard retail service package will be offered 
by a POLR or multiple POLRs at a fixed, non-discountable rate to any 
requesting customer in all of the Texas transmission and distribution 
utilities’ (TDUs’) service areas that are open to competition; and] 
[(2) All customers will be assured continuity of service 
if their retail electric provider (REP) defaults pursuant to subsec
tion (n)(12) of this section and, until January 1, 2007, if their REP 
terminates service in accordance with the termination provisions of 
Subchapter R of this chapter (relating to Customer Protection Rules 
for Retail Electric Service).] 
(b) Application[; termination of service for non-payment]. 
[(1)] The provisions of this section relating to the selection 
of REPs providing emergency service apply to all REPs that are serv
ing retail customers. The remaining provisions apply [This section ap
plies] to  REPs that are [may be] designated as providers in transmission 
and distribution (TDU) [POLRs in TDU ] service areas in Texas under 
this section. This section does not apply when an electric cooperative 
or a municipally owned utility (MOU) exercises its right to designate 
an emergency provider [a POLR] within its certificated service area. 
However, this section is applicable when an electric cooperative del­
egates its authority to the commission in accordance with subsection 
(r) [(p)] of this section to select a provider [POLR] within the electric 
cooperative’s service area. 
[(2) POLR service for a residential or small non-residential 
customer of a competitive REP whose electric service is terminated for 
non-payment under the provisions of §25.482 of this title (relating to 
Termination of Contract) shall be provided by the affiliated REP for that 
POLR area. In the case of the territory encompassed by Sharyland Util
ities, LP, the affiliated REP shall be deemed to be First Choice Power, 
Inc, the entity providing default service in that area. The provisions 
of this section do not apply to any affiliated REP serving non-paying 
residential and small non-residential customers of competitive REPs 
except as otherwise specifically stated herein. As of January 1, 2007, 
this paragraph will expire and REPs will not be permitted to terminate 
customers to POLR for any reason except pursuant to a mass transition 
for the reasons described in subsection (n)(12) of this section.] 
[(3) POLR service is intended to provide continuity of ser
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that is transitioned to POLR service consistent with this section. The 
POLR rate must reflect the inherent level of risk associated with POLR 
service. POLR service is envisioned as a temporary service and the 
POLR rate is not intended to be a competitive offering, but a cost and 
risk based offering.] 
[(4) For 2006, all timeframes and deadlines that pertain to 
the eligibility and selection of POLR providers shall be extended by 
one day for every day that the effective date of this section falls after 
June 1, 2006. The extension shall not apply to the October 15, 2006, 
deadline to select non-volunteering POLR providers or the December 
31, 2006, end of the 2005-2006 POLR term.] 
(c) Definitions. The following words and terms when used 
in this section shall have the following meaning, unless the context 
indicates otherwise: 
(1) - (3) (No change.) 
(4) Emergency service provider--A REP that may be re­
quired to provide emergency service pursuant to this section. 
(5) [(4)] Large non-residential customer--A non-residen­
tial customer, at the time of the transition to emergency [POLR] service  
having a peak demand in the previous 12-month period at or above one 
megawatt (MW). 
(6) Large service provider (LSP)--A REP that may be re­
quired to provide emergency service pursuant to subsection (k) of this 
section. 
(7) Mandatory emergency service provider (MESP)--A 
REP that may be required to provide emergency service pursuant to 
subsection (j) of this section. 
(8) Mass Transition--The transition of ESI IDs from one 
REP to another provider, in large quantity. 
(9) [(5)] Medium non-residential customer--A [Beginning 
January 1, 2007, a] non-residential retail customer, at the time of the 
transition to emergency [POLR] service having a peak demand in the 
previous 12-month period of 50 kW or greater, but less than 1,000 kW. 
[(6) Non-discountable rate--A rate that does not allow for 
any deviation from the price offered to all customers within a class, 
except as provided in §25.454 of this title (relating to Rate Reduction 
Program).] 
[(7) Non-volunteering POLR provider--A REP that has 
been selected to provide POLR service consistent with subsection (j) 
of this section.] 
(10) [(8)] Emergency [POLR] area(ESA)--The service area 
of a TDU in an area where customer choice is in effect, except that the 
service [POLR] area for AEP-Texas Central Company shall be deemed 
to include the area served by Sharyland Utilities, L.P. 
(11) Provider--A volunteer emergency service provider, a 
mandatory emergency service provider, or a large service provider. 
[(9) Provider of last resort (POLR)--A REP certified in 
Texas that has been designated by the commission to provide a basic, 
standard retail service package in accordance with this section. There 
may be multiple POLR providers in a TDU service area. The term 
POLR, when used as a noun, refers to both a volunteer POLR REP 
and a non-volunteer POLR provider.] 
(12) [(10)] Residential customer--Retail customers classi­
fied as residential by the applicable transmission and distribution utility 
tariff or, in the absence of classification under a residential rate class, 
those retail customers that are primarily end users consuming electric­
ity for personal, family, or household purposes and who are not resellers 
of electricity. 
(13) Transitioned customer--An ESI ID that is served by a 
new provider under this section. 
(14) [(11)] Small non-residential customer--A [Beginning 
January 1, 2007, a] non-residential retail customer, at the time of the 
transition to emergency [POLR] service having a peak demand in the 
previous 12-month period of less than 50 kW. [Prior to January 1, 2007, 
a non-residential retail customer having a peak demand of less than 
1,000 kW.] 
(15) [(12)] Voluntary emergency service provider (VESP) 
[Volunteer POLR REP]--A REP that has volunteered [voluntarily 
agreed] to provide emergency [POLR] service  pursuant to [consistent 
with] subsection (i) of this section. 
(d) Emergency [POLR] service. 
(1) There are three types of Emergency providers: volun­
tary emergency service provider (VESP), mandatory emergency ser­
vice provider (MESP), and large service provider (LSP). 
(2) [(1)] For the purpose of Emergency [POLR] service[,  
beginning with the 2007-2008 POLR term],  there will be four  classes of  
customers: residential, small non-residential, medium non-residential, 
and large non-residential. 
(3) [(2)] A Provider [The POLRs] may be designated to 
serve any or all of the four customer classes in an ESA [a POLR area]. 
Within the customer class it is designated to serve, the Providers may be 
required to [POLRs shall] provide service to the following customers: 
(A) Any customer requesting Emergency [POLR] ser­
vice; and 
(B) Any customer assigned to the Provider [POLR] pur­
suant to a mass transition for the reasons described in subsection (o) 
[(n)(12)] of this section. [; and] 
[(C) Until January 1, 2007, any customer not receiving 
service from its selected REP for any reason other than non-payment 
who is automatically assigned to the POLR.] 
(4) [(3)] A Provider [The POLRs] shall offer a basic, stan­
dard [POLR] retail service package, which will be limited to: 
(A) Basic firm service; 
(B) Call center facilities for customer inquiries; 
(C) Standard retail billing (which may be performed 
[provided] either by the P rovider [POLR] or another entity as the 
Provider’s agent); and[);] 
(D) Benefits for low-income customers as provided for 
under Public Utility Regulatory Act (PURA) [PURA] §39.903 relating 
to the System Benefit Fund. [; and] 
[(E) Standard metering, consistent with PURA 
§39.107(a) and (b) (which may be provided either by the POLR or 
another entity).] 
[(4) A POLR and any REP affiliated with the POLR shall 
make the same competitive products and services available to a POLR 
customer as they would to a similarly-situated non-POLR customers.] 
(5) A Provider [The POLRs] shall, in accordance with 
§25.108 of this title (relating to Financial Standards for Retail Electric 
Providers Regarding the Billing and Collection of Transition Charges), 
provide billing and collection duties for REPs who have defaulted on 
payments to the servicer of transition bonds or to TDUs. 
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(6) Each Provider’s [POLR] customer billing for residen­
tial customers shall notify the customer that other competitive products 
or services may be available from the Provider [POLR, a REP affili­
ated with the POLR], or another competitive REP. The notice[, and] 
shall also include contact information for the Provider [POLR] and  the  
Power to Choose, and shall include a notice from the commission in 
the form of a bill insert or a bill message with the header "A Message 
from the Public Utility Commission" addressing why the customer has 
been transitioned to an Emergency Provider [POLR], the continuity of 
service purpose and the [temporary] nature of  emergency [POLR] ser­
vice, [the need to choose a competitive product or provider,] and  that 
more information on competitive markets to be found at www.power­
tochoose.org, or toll-free at 1-866-PWR-4-TEX (1-866-797-4839). 
(e) Standards of service. 
(1)          
mission to serve as a POLR] for a c lass i n a g iven  emergency service 
[POLR] area may be required to serve any customer in that class re
questing emergency service or assigned to the Provider pursuant to a 
mass transition [shall serve any customer in that class as described in 
subsection (d)(2) of this section]. 
(2) A Provider shall serve any customer assigned to it pur
suant to a mass transition, in accordance with the Standard Terms of 
Service in subsection (f)(1) of this section for the Provider customer’s 
            
A Provider [REP who has been designated by the com­
­
­
class. A Provider may charge a rate less than the Emergency rate pre­
scribed by this section as determined on the day of transition, if it is 
applied uniformly to all transitioned customers. 
(3) A Provider may market competitive products to cus­
tomers assigned to it pursuant to a mass transition, on a non-discrimi­
natory basis. A Provider shall make the same competitive products and 
services available to a transitioned customer as are available to simi­
larly-situated non-transitioned customers. A Provider, in any market­
ing to the customer, shall make it clear that the customer has the right 
to switch to a different REP or take service from the Provider under a 
competitive product with a rate structure other than the emergency ser­
vice rate, if the Provider offers such a competitive product. A customer 
may agree to a long-term contract for non-emergency service with the 
Provider, but the Provider shall not represent to the customer that agree­
ing to a long-term contract is the only option to avoid the emergency 
service rate. If, based on a customer’s choice, the Provider enrolls a 
customer in a competitive product or service, it shall follow the appro­
priate enrollment process in §25.474 of this title (relating to Selection 
of Retail Electric Provider). After enrolling in a product or service, the 
customer shall no longer be considered a transitioned customer. 
[(2) A POLR shall serve any POLR customer, as described 
in subsection (d)(2) of this section, according to the Standard Terms of 
Service in subsection (f)(1) of this section for any POLR customer’s 
respective customer class, except that beginning with the 2007 - 2008 
POLR term, POLRs may charge a rate less than the POLR rate, if it 
is applied uniformly to all POLR customers. This paragraph is not 
intended to prohibit POLR customers from enrolling in a non-POLR 
product or service provided by the REP serving as a POLR or a REP 
affiliated with the REP serving as a POLR.] 
(4) [(3)] A Provider [POLR] shall abide by the applica­
ble customer protection rules as provided for under Subchapter R of 
this chapter (relating to Customer Protection Rules for Retail Electric 
Service), except that if there is an inconsistency or conflict between 
this section and Subchapter R of this chapter, the provisions of this 
section shall apply. For the medium non-residential customer class, 
the customer protection rules as provided for under Subchapter R of 
this chapter shall be waived, except for §25.481, relating to Unautho­
rized Charges, §25.485(a) - (b), relating to Customer Access and Com­
plaint Handling, and §25.495, relating to Unauthorized Change of Re­
tail Electric Provider. In addition, a Provider [the POLR] shall be held 
to the following general standards: 
(A) A Provider [ ] shall inform any customer 
transferred to it,  that  the
The POLRs
Provider [POLR] is now providing service to 
the customer and shall disclose all charges for which the customer will 
be responsible; and 
(B) A Provider [The POLRs] may not require that a cus­
tomer sign up for a minimum term as a condition of [POLR] service, 
except that if the Provider [POLR] offers a level or average payment 
plan in accordance with Subchapter R of this chapter, a [. A] residen­
tial or small or medium non-residential customer who elects such a [to 
receive POLR service under such] plan may  be  required to  sign up for  
a minimum term of no more than six months. 
(f) Customer information. 
(1) The Standard Terms of Service prescribed in subpara­
graphs (A) - (D) of this paragraph are effective for all [POLR] service 
by a Provider under this section [beginning with the 2007-2008 POLR 
term]. These forms may be changed through the rulemaking process 
and are available in the commission’s Central Records Division and on 
the commission’s website at www.puc.state.tx.us. 
(A) - (D) (No change.) 
(2) The REPs providing emergency service [POLRS] shall  
provide each new transitioned [POLR] customer the Standard Terms 
of Service applicable to the specific customer. Such Standard Terms of 
Service shall be updated as required under §25.475(d) of this title (re­
lating to Information Disclosures to Residential and Small Commercial 
Customers[.]). 
(g) General description of provider [POLR] selection process. 
(1) All REPs shall provide information to the commission 
in accordance with subsection (h)(1) of this section. Based on this in­
formation, the commission’s designated representative shall designate 
REPs that are eligible to serve as Providers [POLRs] in areas of the 
state in which customer choice is in effect, except that the commission 
shall not designate Providers [POLRs] in the service areas of MOUs 
or electric cooperatives unless an electric cooperative has delegated its 
ESA POLR] designation authority to the commission in accordance 
with subsection (q) [(p)] of this section. The commission shall select 
REPs tha
[
t will provide emergency service. 
[(2) The commission shall select REPs that will provide 
POLR service for two-year terms as specified in paragraph (3) of this 
subsection. The POLR rate shall be established under the provisions 
of subsection (k) of this section.] 
(2) [(3)] Providers [POLRs] shall serve two-year terms be­
ginning in January of each odd-numbered year. The initial term for 
emergency [POLR] service in areas of the state where retail choice is 
not in effect as of the effective date of the rule shall be set at the time 
Providers [POLRs] are initially selected in such areas. 
(h) REP eligibility to serve as an emergency provider. On a 
schedule to be determined by the commission [POLR. In each even-
numbered year, beginning with 2006], the commission shall determine 
the eligibility of certified REPs to serve as a Provider [POLR] for  the  
term scheduled to commence in January of the following [next] year.  
(1) All REPs shall provide information to the commission 
necessary to establish their eligibility to serve as Provider [POLR] for  
the next [POLR] term.  All  REPs shall  file, by July 10th, of each 
even numbered year, by service area, information on the classes of 
customers they provide service to, the number of ESI IDs the REP 
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serves in each [POLR] customer class, the total number of ESI IDs in 
each [POLR] customer class, the REP’s retail sales [amount of MWhs 
the REP serves] in megawatt-hours for each transitioned [POLR] cus­
tomer class for the annual period ending March 31 of the current year, 
and the retail sales of [total number of MWhs sold by] all  REPs  in 
megawatt-hours for each [POLR] customer class for the annual period 
ending March 31 of the current year. ERCOT shall make the total ESI 
ID and total MWh data available to REPs for inclusion in the eligibility 
filing. All REPs shall also provide information on their technical capa­
bility and financial ability to provide service to additional customers in 
a mass transition [scenario]. Specific information received from a REP 
under this subsection shall be treated confidentially if it is submitted 
to the commission in accordance with the provisions of §22.71(d) of 
this title (relating to Filing of Pleadings, Documents and Other Materi­
als). However, the commission’s determination regarding eligibility of 
a REP  to  serve as  Provider [POLR] under the provisions of this section 
shall not be considered confidential information. 
(2) Eligibility to be designated as a provider [POLR] is spe­
cific to ESA [POLR area] and  customer class. A REP is eligible to be 
designated a Provider for [provide POLR service to] a particular cus­
tomer class in a TDU service [POLR] area, unless: 
(A) A proceeding to revoke or suspend the REP’s cer­
tificate is pending at the commission, the REP’s certificate has been 
suspended or revoked by the commission, or the REP’s certificate is 
deemed suspended pursuant to §25.107[(i)] of this title (relating to Cer­
tification of REPs); 
(B) The sum of the [numeric portion of the] REP’s  per­
centage of ESI IDs served and percentage of retail sales [MWhs served] 
in the TDU service [POLR] area, for the particular class, is less than 
1.0; 
(C) The commission does not reasonably expect the 
REP to be able to meet the criteria set forth in subparagraph (B) of this 
paragraph during the entirety of the [POLR] term;  
(D) On the date of the commencement of the [POLR] 
term, the REP or its predecessor, including a REP that has assumed 
the responsibilities of another REP, will not have served customers in 
Texas for at least 18 months; 
(E) The REP does not serve the applicable customer 
class, or does not have an agreement with the service area TDU; 
(F) The REP is certificated as an Option 2 REP under 
§25.107[(d)(2)] of this title; 
(G) The REP’s customers are limited to its own affili­
ates; 
[(H) A REP that files an affidavit stating that it only 
serves customers subject to the customer protection rules because it was 
picked by lottery to be a small non-residential customer class POLR for 
2005 - 2006 may opt-out of eligibility for the small non-residential cus­
tomer class;] 
(H) [(I)] A REP  files an affidavit stating that it does 
not serve small or medium non-residential customers, except for the 
low-usage sites of the REP’s large non-residential customers, or com­
monly owned or franchised affiliates of the REP’s large non-residential 
customersand opts [may opt-]out of eligibility for either, or both of the 
small or medium non-residential customer classes; or 
(I) [(J)] The REP does not meet [certain] minimum fi ­
nancial qualifications established [as determined] by the commission 
under §25.107 of this title. 
(3) For each term [POLR term scheduled to commence in 
January of the next year], the commission shall publish the names of all 
of the REPs eligible to provide [POLR] service under this section for 
each customer class in each emergency service [POLR] area. A REP 
may challenge its eligibility determination within five business days of 
the notice of eligibility by filing with the commission [submitting to 
commission staff] additional documentation that includes the specific 
data, the specific calculation, and a specific explanation that clearly 
illustrate and prove [illustrates and proves] the REPs assertion. Com­
mission staff shall verify the additional documentation and, if accurate, 
reassess [recalculate] the REP’s eligibility. Commission staff will no­
tify the REP of any change in eligibility status within ten business days 
of the receipt of the additional documentation. A REP may then appeal 
to the commission through a contested case if the REP does not agree 
with the staff determination of eligibility. The contested status will not 
delay the designation of Providers [volunteer POLR REP list or the se­
lection of the non-volunteering POLR providers]. 
[(4) A REP that is serving as a POLR in accordance with 
this section shall submit reports not later than March 1 and September 
1 of each year providing the information specified in paragraph (2) of 
this subsection.] 
(4) [(5)] A standard form may be created for REPs to use 
in filing information concerning their [determining REP] eligibility to 
serve as a Provider [POLR, that REPs may use to report necessary eli­
gibility information]. 
(i) VESP [Volunteer POLR REP] list. Based on the informa­
tion provided in accordance with this subsection and subsection (h) of 
this section, the commission shall post the VESPs on its webpage. A 
REP may submit a request to be a VESP [on its webpage the REPs 
that are willing to serve as POLR on a volunteer basis, beginning in 
2006 for the 2007 - 2008 POLR term. REPs may submit an indication 
of their willingness to voluntarily serve as POLR, in a separate filing 
from the one required in subsection (h) of this section,] no earlier than 
July 10, and no later than July 31, of each even-numbered year. This 
filing shall include a description of the REP’s capabilities to serve ad­
ditional customers [ESI IDs] as well as the  REP’s [REPs] current finan­
cial condition in enough detail to demonstrate that the REP is capable 
of absorbing a mass transition of customers [ESI IDs] without techni­
cally or financially distressing the REP and the specific information set 
out in this subsection. Specific information received from a REP under 
this subsection shall be treated confidentially if it is submitted to the 
commission in accordance with the provisions of §22.71(d) of this ti­
tle. However, the commission’s determination regarding eligibility of 
a REP  to  serve as a  VESP [volunteer POLR REP], under the provisions 
of this section, shall not be considered confidential information. 
(1) A VESP [volunteer POLR REP] shall provide to the 
commission the name of the REP, the appropriate contact person with 
current contact information, which customer classes the REP is will­
ing to serve within each ESA [POLR area], and the number of cus­
tomers [ESI IDs] the REP is willing to serve by customer class and 
ESA [POLR area] in each transition event. For the large non-residen­
tial class, the REP may specify the maximum load that it is willing to 
serve. 
(2) A REP that has met the eligibility requirements of sub­
section (h) of this section and provided [shall be eligible for the vol­
unteer POLR REP list contingent upon] the additional information set 
out [provided] in this subsection is eligible for designation as a VESP
(3) Commission staff shall make an initial determination 
. 
of the REPs that are to serve as a VESP for each customer class in 
each emergency service area and publish their names. A REP may 
challenge its eligibility determination within five business days of the 
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notice of eligibility by submitting to commission staff additional of 
its capability to serve as a VESP. Commission staff shall reassess the 
REP’s eligibility and notify the REP of any change in eligibility status 
within ten business days of the receipt of the additional documentation. 
A REP may then appeal to the commission through a contested case if 
the REP does not agree with the staff determination of eligibility. The 
contested status will not delay the designation of Providers. 
[(3) A volunteer POLR REP shall not charge its POLR cus­
tomers a rate higher than the POLR rate for POLR service. Any rate 
charged to POLR customers without the customer’s affirmative choice, 
that is below the POLR rate, must be offered uniformly to all POLR 
customers. However, a volunteer POLR REP may market to its POLR 
customers, on a non-discriminatory basis, competitive products using 
a rate structure other than the POLR rate structure. A POLR and any 
REP affiliated with the POLR shall make the same competitive prod­
ucts and services available to a POLR customer as are available to sim­
ilarly-situated non-POLR customers. The volunteer POLR REP, in any 
marketing to the POLR customer, shall make it clear that the customer 
has the right to switch to a different REP or take service from the volun­
teer POLR REP under a competitive product with a rate structure other 
than the rate structure set out in the POLR’s Standard Terms of Ser­
vice, if the POLR offers such a competitive product. A customer may 
agree to a long-term contract for non-POLR service with the REP serv­
ing as POLR, but the POLR REP shall not represent to the customer 
that agreeing to a long-term contract is the only option to avoid the 
POLR rate. If, based on a customer’s choice, the volunteer POLR REP 
enrolls a customer in a competitive product or service, it shall follow 
the appropriate enrollment process in §25.474 of this title (relating to 
Selection of Retail Electric Provider). After enrolling in a non-POLR, 
competitive product or service, the customer shall no longer be consid­
ered a POLR customer.] 
[(4) Upon the transition of customers to the POLRs, begin­
ning with the 2007 - 2008 POLR term, ERCOT shall use the volunteer 
POLR REP list to assign customers to the volunteer POLR REPs in a 
non-discriminatory manner, before assigning customers to the non-vol­
unteering POLR providers. ESI IDs, up to the total number of ESI IDs 
that all volunteer POLR REPs specified pursuant to paragraph (1) of 
this subsection, shall be allocated to the volunteer POLR REPs in the 
non-discriminatory fashion detailed below. A volunteer POLR REP 
shall not be assigned more ESI IDs than it has indicated it is willing to 
serve. ERCOT shall use the following methodology to ensure non-dis­
criminatory assignment of ESI IDs to the volunteer POLR REPs. If 
ERCOT has not implemented an automated process to distinguish be­
tween the small and medium non-residential customer class, ERCOT 
shall manually bifurcate the applicable customers until an automated 
process is implemented. Such automated process shall be implemented 
no later than July 1, 2007. ERCOT shall:] 
[(A) Sort ESI IDs by TDU service territory;] 
[(B) Sort ESI IDs by customer class;] 
[(C) Sort ESI IDs numerically;] 
[(D) Sort volunteer POLR REPs numerically by ran­
domly generated number; and] 
[(E) Assign ESI IDs in numerical order to volunteer 
POLR REPs, in the order determined in subparagraph (D) of this para­
graph, in accordance with the number of ESI IDs each volunteer POLR 
REP indicated a willingness to serve pursuant to paragraph (1) of this 
subsection. If the number of ESI IDs is less than the total that the vol­
unteer POLR REPs indicated that they are willing to serve, each volun­
teer POLR REP shall be assigned a proportionate number of ESI IDs, 
as calculated by dividing the number that each volunteer POLR REP 
indicated it was willing to serve by the total that all volunteer POLR 
REPs indicated they were willing to serve, multiplying the result by 
the total number of ESI IDs being transferred to the volunteer POLR 
REPs, and rounding to a whole number.] 
[(5) Each transition event shall be treated as a separate 
event.] 
(4) [(6)] A  VESP [volunteer POLR REP] may  file a request  
to be removed from the VESP [volunteer POLR REP] list or to modify  
the number ofcustomers or load that [ESI IDs] it is willing to serve at 
any time. If the request is to increase the number of customers or load, 
it shall provide information to demonstrate that it is capable of serv­
ing the additional customers or load. The commission staff shall make 
an initial determination, which is subject to an appeal to the commis­
sion, in accordance with the timelines specified in paragraph (3) of this 
subsection. If the request is to decrease the number of customers or 
load, it shall[, and such a request shall] be effective five [30] calendar 
days after the request is filed with the commission. A VESP [volunteer 
POLR REP] shall continue to serve customers [ESI IDs] previously ac­
quired through a mass transition event as well as customers [ESI IDs] 
the VESP [volunteer POLR REP] acquires from a mass transition event 
during the five-day [30-day] notice period. 
(5) [(7)] ERCOT may challenge a VESP’s [volunteer 
POLR REPs] eligibility. If ERCOT has reason to believe that a REP 
is no longer capable of performing VESP [additional volunteer POLR 
REP] responsibilities, ERCOT shall make a confidential filing with 
the commission detailing the basis for its challenge. Commission staff 
shall review the filing of ERCOT and if commission staff concludes 
that the REP should no longer provide VESP [POLR] service, it shall 
request that the REP demonstrate that it still meets the qualifications 
to provide the service. The commission staff may initiate a proceeding 
with the commission to disqualify the REP from providing VESP 
[POLR] service. No ESI IDs shall be assigned to a VESP [volunteer 
POLR REP] after the commission staff initiates a proceeding to 
disqualify the VESP [volunteer POLR REP’s eligibility], unless the 
commission by order[,] confirms the VESP’s designation [volunteer 
POLR REP’s eligibility]. 
(j) MESPs. All REPs that meet the eligibility criteria in sub­
section (h) of this section may be required to provide emergency ser­
vice to transitioned customers as MESPs. Upon a request from a MESP 
and a showing that the MESP will be unable to maintain its financial 
integrity if customers are transferred to it under this section, the com­
mission may relieve a MESP from a transfer of customers. 
(k) LSPs. This subsection governs the selection and service of 
REPs as LSPs. 
[(j) Non-volunteering POLR providers. The provisions of 
this subsection shall govern the manner in which the non-volunteering 
POLR providers for a given POLR area and customer class are selected 
and serve, beginning with the 2007 - 2008 POLR term.] 
(1) The REPs eligible to serve as LSPs [POLRs] shall be 
determined based on the information provided by REPs in accordance 
with subsection (h) of this section. 
(2) In each emergency service [POLR] area, for each 
[POLR] customer class, there shall be five LSPs [non-volunteering 
POLR providers]. The LSPs [non-volunteering POLR providers] shall  
be the five eligible REPs that have the greatest market share based 
upon retail sales in megawatt-hours [MWhs served], by customer 
class and [within the POLR] area.  Commission staff [The commis­
sion’s designee] shall designate the LSPs [non-volunteering POLR 
providers] by October 15[,] of the year preceding the [POLR] term,  
based upon the data submitted to the commission under subsection (h) 
of this section [has at the time of the determination]. Selection as a 
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VESP or MESP does not affect a REP’s selection to also serve as a 
LSP[non-volunteering POLR provider does not effect a REPs ability 
to also serve as a volunteer POLR REP]. 
[(3) In the event of a mass transition of customers to POLR 
service, customers shall be allocated to the non-volunteering POLR 
providers only after the volunteer POLR REP list has been exhausted. 
The customers to be transitioned to the non-volunteering POLR 
providers shall be allocated to the non-volunteering POLR providers 
in a non-discriminatory fashion, in accordance with their percentage 
of market share based upon MWhs served, as determined in paragraph 
(2) of this subsection, by POLR area and customer class. To ensure 
non-discriminatory assignment of ESI IDs to the non-volunteering 
POLR providers, ERCOT shall:] 
[(A) Sort the ESI IDs in excess of the allocation to vol­
unteer POLR REPs, by TDU service territory;] 
[(B) Sort ESI IDs in excess of the allocation to volun­
teer POLR REPs, by customer class;] 
[(C) Sort ESI IDs in excess of the allocation to volun­
teer POLR REPs, numerically;] 
[(D) Sort non-volunteering POLR providers numeri­
cally by MWhs served; and] 
[(E) Assign ESI IDs in numerical order to non-volun­
teering POLR providers, in proportion to the percentage of MWhs 
served by each non-volunteering POLR provider to the total MWhs 
served by all non-volunteering POLR providers.] 
(3) [(4)] For the purpose of calculating the emergency ser­
vice [POLR] rate for each customer class in each [POLR] area, an [a 
POLR] EFL shall be completed by the LSP [non-volunteering POLR] 
provider that has the greatest market share in accordance with para­
graph (2) of this subsection. The [POLR] EFL shall be supplied to 
commission staff electronically for placement on the commission web-
page. 
(4) To the extent transitioned customers continue to receive 
service from an LSP under a rate prescribed by subsection (m)(3) of this 
section for more than 15 consecutive days following a mass transition, 
the LSP shall provide to the commission available contact informa­
tion for customers. The commission may disseminate the contact in­
formation to REPs for the sole purpose of facilitating marketing to these 
customers subject to applicable privacy and other laws. Disclosure of 
customer information pursuant to this subsection shall not constitute a 
violation of §25.472 of this title (relating to Privacy of Customer Infor­
mation). 
[(5) Non-volunteering POLR providers may market to 
transitioned POLR customers to enroll the customers in competitive 
products or services in the same fashion and under the same conditions 
as described in subsection (i)(3) of this section.] 
(5) [(6)] Upon a request from an LSP [a non-volunteering 
POLR provider] and a showing that the LSP [non-volunteering POLR 
provider] will be  unable to maintain its financial integrity if it is al­
located additional [POLR] customers, the commission may [shall] re­
lieve an LSP [a non-volunteering POLR provider] from the allocation 
of [any such] additional customers. The LSP [commission shall pro­
vide at least ten business days’ notice and an opportunity for hearing on 
the request for relief. The non-volunteering POLR provider] shall con­
tinue providing emergency [POLR] service until the commission issues 
an order relieving it of this responsibility. In the event the requesting 
LSP [non-volunteering POLR provider] is relieved of its responsibil­
ity, commission staff [the commission’s] designee may, with 90 days’ 
notice, designate the next eligible REP as an LSP [a non-volunteering 
POLR provider], based upon the criteria in this subsection [paragraph 
(2) of this subsection]. 
(l) Transfer of customers to Providers. If ERCOT transfers 
customers to Providers, ERCOT shall first transfer customers to 
VESPs, up to the number of customers that each VESP has offered to 
serve. If the number of customers in the ESA to be transferred less the 
aggregate limit that VESPs have offered to serve and does not exceed 
two percent of the number of customers in the ESA for a class that 
MESPs serve, any remaining customers shall be assigned to MESPs. 
If the number of customers to be transferred in the ESA exceeds the 
aggregate limit that the VESPs have offered to serve plus two percent 
of the number of customers for a class that MESPs serve, ERCOT 
shall transfer any customers remaining after the transfers to VESPs 
and LSPs but shall not assign customers to MESPs. 
(1) If the number of customers does not exceed the amount 
that the VESPs have offered to serve, ERCOT shall assign customers 
to the VESPs in ascending order of the price per kilowatt-hour offered 
by each VESP. If multiple VESPs offer the same price, then ERCOT 
shall assign the customers to the VESPs offering the same price on a 
random basis. 
(2) If the number of customers exceeds the amount that 
the VESPs have offered to serve, ERCOT shall assign customers to 
MESPs, within a class and service area, on a random basis. 
(3) ERCOT shall assign customers to MESPs, within a 
class and service area, on a random basis. 
(4) ERCOT shall assign customers to LSPs in a non-dis­
criminatory fashion, in accordance with their percentage of market 
share based upon retail sales in megawatt-hours, on a random basis 
within a class and service area. 
(m) Rates. 
(1) A VESP or MESP shall charge its customers a mar-
ket-based, month to month service plan that it currently offers to new 
customers in the customer class. 
(2) Each VESP and MESP shall post its market-based 
month to month service plan on the commission’s Power to Choose 
website or provide a description of the service and rate to the commis­
sion and ERCOT. 
(3) The provisions of this subsection establish the maxi­
mum rate for a LSP. 
[(k) POLR rate.] 
[(1) The provisions of this paragraph establish the maxi­
mum POLR rate of volunteer POLR REPs and non-volunteering POLR 
providers beginning with the 2007 - 2008 POLR term.] 
LSP [POLR] rate for the residential customer 
class shall be 
(A) The 
determined by the following formula: LSP [POLR] rate  
(in $ per kWh) = (Non-bypassable charges + LSP [POLR] customer  
charge +LSP [POLR] energy charge) / kWh used Where: 
(i) Non-bypassable charges shall be all TDU and 
other non-bypassable charges and credits for the appropriate customer 
class in the applicable service territory, including ERCOT adminis­
trative charges, nodal fees or surcharges, replacement reserve charges 
attributable to LSP [POLR] load, and applicable taxes from various 
taxing or regulatory authorities, multiplied by the level of kWh and 
kW [KW] used, where appropriate. 
(ii) LSP [POLR] customer charge shall be $0.06 per 
kWh. 
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(iii) LSP [POLR] energy charge shall be the sum 
over the billing period of the actual hourly MCPEs for the customer 
multiplied by the level of kWh used, multiplied by 120% [130%]. 
(iv) "Actual hourly MCPE" is an hourly rate based 
on a simple average of the actual interval MCPE prices over the hour. 
(v) "Level of kWh used" is based either on interval 
data or on an allocation of the customer’s total actual usage to the hour 
based on a ratio of the sum of the ERCOT backcasted profile interval 
usage data over the hour to the total of the ERCOT backcasted profile 
interval usage data over the customer’s entire billing period. 
[(vi) For each billing period, if the sum over the 
billing period of the actual hourly MCPEs for a customer multiplied 
by the level of kWh used falls below the simple average of the zonal 
MCPE prices over the 12-month period ending September 1 of the 
preceding year multiplied by the total kWh used over the customer’s 
billing period, then the POLR energy charge shall be the simple 
average of the zonal MCPE prices over the 12-month period ending 
September 1 of the preceding year multiplied by the total kWh used 
over the customer’s billing period multiplied by 130%. This method­
ology shall apply until the commission issues an order suspending or 
modifying the operation of the floor after conducting an investigation.] 
(B) The LSP [POLR] rate for  the small and medium 
non-residential customer classes shall be determined by the following 
formula: LSP [POLR] rate (in $ per kWh) = (Non-bypassable charges 
+ LSP [POLR] customer charge + LSP [POLR] demand charge + LSP 
[POLR] energy charge) / kWh used Where: 
(i) Non-bypassable charges shall be all TDU and 
other non-bypassable charges and credits for the appropriate customer 
class in the applicable service territory, including ERCOT adminis­
trative charges, nodal fees or surcharges, replacement reserve charges 
attributable to LSP [POLR] load, and applicable taxes from various 
taxing or regulatory authorities, multiplied by the level of kWh and 
kW [KW] used, where appropriate. 
(ii) LSP [POLR] customer charge shall be $0.025 
per kWh. 
(iii) LSP [POLR] demand charge shall be $2.00 per 
kW, per month, for customers that have a demand meter, and $50.00 
per month for customers that do not have a demand meter. 
(iv) LSP [POLR] energy charge shall be the sum 
over the billing period of the actual hourly MCPEs, for the customer 
multiplied by the level of kWh used, multiplied by 120% [130%, 
multiplied by the level of kWh used]. 
(v) "Actual hourly MCPE" is an hourly rate based 
on a simple average of the actual interval MCPE prices over the hour. 
(vi) "Level of kWh used" is based either on interval 
data or on an allocation of the customer’s total actual usage to the hour 
based on a ratio of the sum of the ERCOT backcasted profile interval 
usage data over the hour to the total of the ERCOT backcasted profile 
interval usage data over the customer’s entire billing period. 
[(vii) For each billing period, if the sum over the 
billing period of the actual hourly MCPEs for a customer multiplied 
by the level of kWh used falls below the simple average of the zonal 
MCPE prices over the 12-month period ending September 1 of the 
preceding year multiplied by the total kWh used over the customer’s 
billing period, then the POLR energy charge shall be the simple average 
of the zonal MCPE prices over the 12-month period ending September 
1 of the preceding year multiplied by the total kWh used over the cus­
tomer’s billing period multiplied by 130%. This methodology shall 
apply until the commission issues an order suspending or modifying 
the operation of the floor after conducting an investigation.] 
(C) The LSP POLR] rate for the large non-residential 
customer class shall be determined by the following formula: LSP 
[POLR] rate (in $ per kWh) = (Non-bypassable charges + LSP [POLR] 
customer charge + LSP [POLR] demand c harge + LSP [POLR] energy  
[
charge) / kWh used Where: 
(i) Non-bypassable charges shall be all TDU and 
other non-bypassable charges and credits for the appropriate customer 
class in the applicable service territory, including ERCOT adminis­
trative charges, nodal fees or surcharges, replacement reserve charges 
att ] load, and applicable taxes from various 
taxing or regulatory authorities, multiplied by the level of kWh and 
ributable to LSP [POLR
kW [KW] used, where appropriate. 
per month. 
(ii) LSP [POLR] customer charge shall be $2,897.00 
kW, per month. 
(iii) LSP [POLR] demand charge shall be $6.00 per 
(iv) LSP [POLR] energy charge shall be the appro­
priate MCPE, determined on the basis of 15-minute intervals, for the 
customer multiplied by 120%, [130%, multiplied by] the level of kilo-
watt-hours used, plus line losses and ancillary services [kWh used]. 
The energy charge [MCPE] shall have a floor of $7.25 per MWh. 
(4) (2)] If in response to a complaint or upon its own in­
vestigation, the
[
 commission determines that a LSP [POLR] failed to  
charge the appropriate LSP [POLR] rate, and as a result overcharged 
its customers, the LSP [POLR] shall issue refunds to the specific cus­
tomers who were overcharged. 
(5) [(3)] On a showing of good cause, the commission may 
permit the LSP [POLR] to adjust the LSP [POLR] rate, if necessary to 
ensure that the rate is sufficient to allow the Provider [POLR] to recover 
its costs of providing service. Notwithstanding any other commission 
rule to the contrary,LSP [POLR] rates  may be adjusted  on an interim  
basis for good cause shown and after at least ten business days notice 
and an opportunity for hearing on the request for interim relief. Any ad­
justedLSP [POLR] rate shall be applicable to all LSP [POLR] providers 
charging the LSP [POLR] rate to the specific customer class, within the 
LSP[POLR] area that is subject to the showing of good cause. 
(6) [(4)] Customer and demand charges associated with 
LSP [POLR] service shall not be pro-rated for partial month usage if a 
customer switches away from the LSP [POLR] to a REP of choice.  
(n) [(l)] Challenges to customer [ESI ID] assignments. A 
Provider [POLR] is not obligated to serve a customer [an ESI ID] 
within a customer class or an [a POLR] area for which the REP 
[POLR] is not designated as a Provider [POLR], after a successful 
challenge of the customer [ESI ID] assignment. A Provider [POLR] 
shall use the ERCOT market variance resolution tool to challenge a 
customer class assignment with the TDU. The TDU shall make the 
final determination based upon historical usage data and not premise 
type. If the customer class assignment is changed and a different 
Provider [POLR] for  the customer [ESI ID] is determined appropriate, 
the customer [ESI ID] will then be served by the appropriate Provider 
[POLR]. Back dated transactions may be used to correct the Provider 
[POLR] assignment. 
(o) [(m)] Limitation on liability. The Providers [POLRs] will  
make reasonable provisions to provide [POLR] service under this sec
tion to customers who request emergency [POLR] service,  or are t rans­
ferred to the Provider [transitioned to POLR service], individually or 
­
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through a mass transition; however, liabilities not excused by reason of 
force majeure or otherwise shall be limited to direct, actual damages. 
(1) Neither the customer nor the emergency [POLR] 
provider shall be liable to the other for consequential, incidental, 
punitive, exemplary, or indirect damages. These limitations apply 
without regard to the cause of any liability or damage. 
(2) In no event shall ERCOT or a Provider [POLR] be li­
able for damages to any REP, whether under tort, contract or any other 
legal theory of legal liability, for transitioning or attempting to transi­
tion a customer from such REP to the Provider to carry out this sec­
tion [POLR for POLR service], or for marketing, offering or provid­
ing competitive retail electric service to a customer taking [POLR] ser­
viceunder this section from the Provider [POLR or being transitioned 
to the POLR, in compliance with this title]. 
(p) [(n)] Transition of customers to emergency [POLR] ser­
vice. 
(1) A customer may initiate service with a non-volunteer 
Provider by making arrangements for service under this section at the 
rate prescribed by subsection (m) of this section with any Provider that 
is designated [POLR service for a requesting customer is initiated when 
the customer makes arrangements for POLR service, at the POLR rate, 
with any POLR authorized] to serve the requesting customer’s cus­
tomer class within the requesting customer’s service [POLR] area.  A  
Provider [POLR] cannot refuse a customer’s request to make arrange­
ments for emergency service, except as otherwise permitted under this 
title [POLR service]. 
[(2) A customer other than a residential customer or small 
commercial customer (as defined in §25.471(d) of this title (relating 
to General Provisions of Customer Protection Rules) may agree to a 
contract or terms of service that allow a REP to transfer the customer 
to a POLR for reasons other than non-payment, including the failure of 
the customer and its REP to agree on terms of renewal or extension of 
service. Unless ERCOT has a transaction that allows REPs to transfer 
such customers to the POLR, the POLR shall accept written requests 
for such transfers from REPs and shall initiate a switch for the customer 
to be transferred to the POLR. The acquisition by the POLR of such 
customers is not a prohibited enrollment under §25.474 of this title. 
As of January 1, 2007, this paragraph will expire and REPs will not 
be permitted to terminate customers to POLR for any reason except 
pursuant to a mass transition for the reasons described in subsection 
(n)(12) of this section.] 
[(3) If a REP terminates service to a customer whose con­
sumption is determined by monthly meter readings without giving no­
tice, the POLR shall prorate the customer’s usage based on the cus­
tomer’s historic data or load profile to establish the customer’s charges 
for the relevant portion of the billing cycle, unless the customer re­
quests and is willing to pay for an out-of-cycle meter read. Nothing in 
this section precludes a POLR from having an out-of-cycle meter read 
performed for a new customer on its own initiative provided the POLR 
does not pass on the cost of that meter read to the customer. As of 
January 1, 2007, this paragraph will expire and REPs will not be per­
mitted to terminate customers to POLR for any reason except pursuant 
to a mass transition for the reasons described in subsection (n)(12) of 
this section.] 
(2) [(4)] The Provider [POLR] is responsible for obtaining 
resources and services needed to serve a customer once it has been 
notified that it is serving that customer. The customer is responsible 
for charges for  [POLR] service  under this section at the [POLR] rate in  
effect at that time. 
(3) [(5)] If a REP terminates service to a customer, or tran­
sitions a customer to a Provider [POLR], it is financially responsible 
for the resources and services used to serve the customer until it noti­
fies the independent organization of the termination or transition of the 
service and the transfer to the Provider POLR] is complete. 
(4) [(6) Provider [POL
[
R] is  financially responsible for 
all costs of providing electricity to customers from the time the trans­
fer or initiation of se
] The  
rvice is complete until such time as the customer 
ceases taking [leaves POLR] service  under this section. 
(5) [(7)] A REP whose customers are transitioned to an 
emergency service provider [POLRs] shall return the [any unused por­
tion of a] transitioned customer’s deposit within seven calendar days 
of the transition re[ ceiving an actual or estimated meter read supplied 
by the TDU]. 
(6) [(8)] ERCOT shall create a single standard file format 
and a standard set of customer billing contact data elements that in 
the event of a mass transition shall be used by the exiting REP and 
the Providers [POLRs] to send and receive customer billing contact 
information. The process, as developed by ERCOT shall be tested on 
a periodic basis. All REPs shall submit timely, accurate, and complete 
files, as required by ERCOT in a mass transition event, as well as for the 
periodic tests. [ERCOT shall retain the data from the last periodic test, 
to be used in lieu of data from the exiting REP, in instances where the 
exiting REP does not provide such data. ERCOT shall have the process 
utilizing the single standard file format designed and implemented as 
soon as possible, but no later than July 1, 2007. ERCOT shall revise the 
mass transition process so that customer transfers in a mass transition 
are initiated by ERCOT, rather than by a POLR, as soon as possible, 
but no later than July 1, 2007.] 
(7) [(9)] When customers are to be transitioned to a 
Provider [POLR], the Provider [POLR] may request usage and demand 
data, and customer contact information including email, telephone 
number, and address from the appropriate TDU and from ERCOT, 
once the transition to the  Provider [POLR provider] has been initiated 
(either by the Provider [POLR provider] or  by ERCOT).  Customer  
proprietary information provided to a Provider [POLR] in accordance 
with this section shall be treated as confidential [by the POLR] and  
shall only be used for mass transition [POLR] related purposes. 
(8) [(10)] Information from the TDU and ERCOT to the 
Providers [POLRs] shall be provided in Texas SET format. However, 
the TDU or ERCOT may supplement the information to the Providers 
[POLRs] in other formats [and fashions] to expedite the transition [to 
the POLRs. Such supplemental formats shall only be used in excep
tional circumstances and at the option of the entity supplying the in
­
­
formation]. The transfer of information in accordance with this section 
will not constitute a violation of the customer protection rules that ad­
dress confidentiality. 
(9) [(11)] A Provider [POLR] may require a deposit from a 
customer that has been transitioned to the Provider [POLR] to continue 
to serve the customer once the Provider [POLR] has begun serving the 
customer. Despite the lack of a deposit, the Provider [POLR] is obli­
gated to serve the customer transitioned or assigned to it, beginning on 
the service initiation date of the transition or assignment, and continu­
ing until such time as any disconnection request is effectuated by the 
TDU. A Provider [POLR] may make the request for the deposit before 
it [the POLR] begins serving the customer, but the Provider [POLR] 
shall begin providing service to the customer even if the service initi­
ation date is before it [the POLR] receives the deposit, if any deposit 
is required, and shall not disconnect the customer until the appropriate 
time period to submit the deposit has elapsed. For the large non-resi­
dential customer class, a Provider [POLR] may require a deposit to be 
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provided in three calendar days. The Provider [POLR] may  waive the  
deposit requirement at the customer’s request if deposits are waived 
in a non-discriminatory fashion. The Provider [POLR] shall waive the 
deposit requirement for residential customers if the customer meets the 
qualifications set out [listed] in section 2.  SECURITY AND  BILLING,  
of the Standard Terms of Service. 
(10) (12)] On the occurrence of one or more of the fol­
lowing events, ERCOT shall initiate a mass transition to the Providers 
[POLR providers], of all of the customers [ESI IDs] served by a REP,  
as of the date the mass transition is initiated: [.] 
(A) Termination of the Load Serving Entity (LSE) or 
Qualified Scheduling Entity (QSE) Agreement for a REP with ERCOT; 
[
(B) Issuance of a commission order [Order] declaring  a  
REP in default of Tariff for Retail Delivery Service; 
ing a REP; 
(C) Issuance of a commission order [Order] de-certify­
(D) Issuance of a commission order [Order] requiring a 
mass transition to emergency service [POLR] providers; 
(E) Issuance of a judicial order [Order] requiring a mass 
transition to emergency service [POLR] providers; and 
(F) At the request of a REP, for the mass transition of 
all of that REP’s  customers [ESI IDs (customers)]. 
(11) [(13)] A REP shall not use the mass transition process 
in this section as a means to cease providing service to some customers, 
[eliminate non-profitable contracts,] while retaining other customers 
[profitable contracts]. A REP’s improper use of the mass transition 
process may lead to de-certification of the REP. 
(12) [(14)] ERCOT may provide procedures for the mass 
transition process, consistent with this section. 
[(15) Until the process described in paragraph (8) of this 
subsection is complete, a REP whose ESI IDs are to be transitioned 
to POLRs shall provide the following information to the appropriate 
POLRs once the switch to the POLR has been initiated. In the event the 
exiting REP does not provide the required information, the TDUs shall 
promptly provide any relevant information in their possession with the 
understanding that the provided information may be out-dated, incom­
plete, or inaccurate. Providing the information to the POLRs under the 
conditions of a transition to POLRs shall not constitute a violation of 
Subchapter R of this chapter:] 
[(A) REP’s Data Universal Numbering System 
(DUNS) number;] 
[(B) Customer’s ESI ID number;] 
[(C) Customer’s account number with the REP that is 
losing the customer;] 
[(D) Customer’s name;] 
[(E) Customer’s telephone number;] 
[(F) Customer’s billing "care of" name; and] 
[(G) Customer’s billing address.] 
(13) [(16)] A  mass  transition  under this section [to POLR 
] shall not override or supersede a switch request made by a customer 
to switch an ESI ID to a new REP of choice, if the request [that] was  
made before a mass transition [to POLR] is initiated, unless the cus­
tomer choice switch is scheduled for any date after[other than] the next 
available switch date. 
(14) ERCOT shall create a new transaction for customers 
in mass-transition no later than January 31, 2010. 
[(17) A "move-in" transaction shall not be used to switch a 
customer’s ESI ID to another REP when a "move-in" has not occurred 
except when the premise is de-energized or in extreme circumstances 
as authorized by commission designee.] 
[(18) All mass transition event timelines shall be based 
upon calendar days if not specifically stated as such, unless specifically 
sta
] 
or away from a 
ted otherwise.] 
(15) [(19)] In the  event  of a transition to a Provider [POLR
Provider [POLR] to a REP of choice, the switch notifi ­
cation notice detailed in §25.474(l) of this title is not required. 
(16) [(20)] In a mass transition event, the ERCOT initiated 
transactions shall request an out-of-cycle meter read for the associated 
ESI IDs, for a date two calendar days after the calendar date ERCOT 
initiates such transactions to the TDU. If an ESI ID does not have the 
capability to be read in a fashion other than a physical meter read, the 
out-of-cycle meter read may be estimated. An estimated meter read 
for the purpose of a mass transition to a Provider [POLR] shall not be 
considered a break in a series of consecutive months of estimates, but 
shall not be considered a month in a series of consecutive estimates 
performed by the TDU. An out-of-cycle meter read or estimate for the 
purpose of a mass transition shall not be charged to the exiting REP 
or the Provider acquiring a transitioned customer. The TDU will not 
charge for out-of-cycle meter reads for customers that are transitioned 
to and from Providers. The TDU may create a regulatory asset to ac­
count for the costs of out-of-cycle meter reads [be charged to the exiting 
competitive REP]. 
(q) [(o)] Termination of emergency provider [POLR] status. 
(1) The commission may revoke a REP’s Provider [POLR] 
status after notice and opportunity for hearing: 
(A) If the Provider [POLR] fails to maintain REP certi­
fication; 
(B) If the Provider [POLR] fails to provide service in a 
manner consistent with this section; 
(C) For other good cause[, provided the commission af­
fords the POLR due process]; or 
(D) The Provider [POLR] fails to maintain appropriate 
financial qualifications. 
(2) If an MESP or LSP Provider [a non-volunteering POLR 
provider] defaults or  has its status revoked before the end of its term, af­
ter a review of the eligibility criteria, the next eligible REP will assume 
the duties of the former Provider [POLR], consistent with subsection 
(k)(5) [(j)(6)] of  this section. 
(3) The provisions of this paragraph address the transition 
to a new Provider [POLR] at the  end  of a [POLR] term.  
(A) At the end of the emergency service [POLR] term,  
the outgoing Provider [POLR] maychoose [chose] either to continue 
to serve [POLR] customers who do not select another provider through 
a competitive product or service provided by the outgoing Provider 
[POLR or a REP affiliated with the outgoing POLR] or to transfer 
the customers who do not select another provider to an [the] incom­
ing Provider [POLR] on the fi rst meter read date after the term of the 
incoming Provider [POLR] commences. 
(B) A notice containing the information specified in ei­
ther subparagraph (C) or (D) of this paragraph, as applicable, shall be 
provided to each [POLR] customer at least 60 calendar days prior to the 
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end of the [POLR] term. The notice shall be in type no smaller than 12 
points in size. The notice shall satisfy the requirements of §25.493(b) 
of this title (relating to Acquisition and Transfer of Customers from 
one Retail Electric Provider to Another). The notice shall also include 
a phone number for the outgoing Provider [POLR] for the customer to 
call to obtain more information. 
(C) The notice provided by a Provider [POLR] that  
elects to transfer customers who fail to switch to another provider, to a 
competitive product or service provided by the outgoing Provider shall 
include a description of the rate, terms and conditions of the service 
to which the customers will be switched, and that other competitive 
products or services may be available from [POLR or a REP affiliated 
with the outgoing POLR, shall include a description of the POLR 
pricing mechanism for the appropriate customer class and service 
area and a statement that the POLR is generally higher than available 
competitive prices, that the POLR price is unpredictable, and that the 
exact POLR rate for each billing period will not be determined until 
the time the bill is prepared, and the competitive product or service 
rate offered by] the outgoing Provider [POLR] or a REP  affiliated with 
the outgoing Provider [POLR]. The notice shall specify the deposit 
r ] or  REP  affiliated with 
the outgoing 
equirements of the outgoing Provider [POLR
Provider [POLR] and shall state that other providers may 
also require a deposit [and may require payment of any amounts owed 
the provider for services previously rendered]. The notice shall state 
where the customer may find additional information about offerings 
of other providers [and shall inform the customer that, if the customer 
does not select another provider or request service from the incoming 
POLR by a specified date, that a competitive affiliate of the outgoing 
POLR will continue to serve the customer at the rate specified in the 
notice]. 
(D) If the Provider [POLR] elects to transfer customers 
who do not select another provider, to the incoming Provider [POLR] 
on the first meter read date after the term of the incoming Provider 
[POLR] commences, the notice to customers shall state where the cus­
tomer can find more information about other offerings as well as the 
rates of the incoming Provider [POLR]. The notice shall include a de­
scription of the [POLR] pricing mechanism for the appropriate cus­
tomer class and service area and a statement that the [POLR] price  
is generally higher than available competitive prices, that the [POLR] 
price is unpredictable, and that the exact [POLR] rate for each billing 
period will not be determined until the time the bill is prepared. The no­
tice shall also inform the customer that, if the customer does not select 
another provider by a specified date, the customer will be transferred 
to the incoming Provider [POLR] on  the  first meter read date after the 
commencement of the [POLR] term. The notice shall also inform the 
customer that the incoming Provider [POLR] will bill the customer for 
a deposit and that the deposit can be made in two installments as will 
be described further in the notice from the incoming Provider [POLR]. 
(E) If a [POLR] customer either requests service from 
the incoming Provider [POLR] or  is transferred [terminated] to the  in­
coming Provider [POLR] by the outgoing Provider [POLR], the out­
going Provider [POLR] shall offset the customer’s final bill against the 
customer’s deposit and refund any remaining balance to the customer 
within seven calendar days from the customer’s final meter read date. 
An eligible [The customer shall be entitled to pay the deposit required 
by the incoming POLR] in two installments in the manner provided 
in §25.478(e)(3) of this title (relating to Credit Requirements and De­
posits). 
(r) [(p)] Electric cooperative delegation of authority. An elec­
tric cooperative that has adopted customer choice may select [propose] 
to delegate to the commission its authority to select [POLR] providers 
under PURA §41.053(c) in its certificated service area in accordance 
with this section. After notice and opportunity for comment, the com­
mission will, at its option, accept or reject such delegation of authority. 
If the commission accepts the delegation of authority, the following 
conditions will apply: 
(1) The board of directors will provide the commission 
with a copy of a board resolution authorizing such delegation of 
authority; 
(2) The delegation of authority will be made at least 30 cal­
endar days prior to the time the commission issues a publication of no­
tice of eligibility; 
(3) The delegation of authority will be for a minimum pe­
riod corresponding to the period for which the solicitation will be made; 
(4) The electric cooperative wishing to delegate its author­
ity to designate an emergency provider [a POLR] will also provide the 
commission with the authority to apply the selection criteria and proce­
dures described in this section in selecting the [POLR] providers within 
the electric cooperative’s certificated service area; and 
(5) If there are no competitive REPs offering service in the 
electric cooperative certificated area, the commission will automati­
cally reject the delegation of authority. 
(s) [(q)] Reporting requirements. Each LSP [POLR shall file, 
and affiliated REPs serving nonpaying customers of competitive REPs] 
shall file the following information with the commission on a quarterly 
basis beginning January of each year in a project established by the 
commission for the receipt of such information. Each quarterly report 
shall be filed within 30 calendar days of the end of the quarter. [Except 
as provided in paragraph (5) of this subsection, information filed by 
an affiliated REP in accordance with paragraph (1) of this subsection 
will be made publicly available by the commission on an aggregated 
basis.]   
information filed by an LSP [a POLR] in accordance with paragraphs 
(1) - (3) [(2) - (4)] of this subsection will be made publicly available 
by the commission for each [POLR] area. [After the report applicable 
to data for the fourth quarter of 2006 is filed, the requirements of this 
subsection that are applicable to the affiliated REP serving non-paying 
customers of competitive REPs will expire.] 
Except as provided in paragraph (4) [(5)] of this subsection, 
[(1) For each month of the reporting quarter, the affiliated 
REP shall report:] 
[(A) The number of residential customers who were 
disconnected for non-payment and the number of those customers that 
were eligible for the rate reduction program under §25.454 of this 
title;] 
[(B) The number of residential customers who were 
transferred to the affiliated REP by a competitive REP for non-pay­
ment and the number of those customers that were eligible for the rate 
reduction program under §25.454 of this title;] 
[(C) The average amount owed to the affiliated REP by 
residential customers at the time of disconnection;] 
[(D) The average amount owed to the affiliated REP by 
residential customers eligible for the rate reduction program at the time 
of disconnection;] 
[(E) The number of small non-residential customers 
who were disconnected for non-payment; and] 
[(F) The average amount owed to the affiliated REP by 
small non-residential customers at the time of disconnection.] 
(1) [(2)] For each month of the reporting quarter, each LSP 
[POLR] shall report the total number of new customers acquired by the 
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LSP under this section [POLR] and the following information regard­
ing these customers: 
(A) The number of customers eligible for the rate re­
duction program pursuant to §25.454 of this title (relating to Rate Re­
duction Program); 
(B) The number of customers from whom a deposit was 
requested pursuant to the provisions of §25.478 of this title, and the 
average amount of deposit requested; 
(C) The number of customers from whom a deposit was 
received, including those who entered into deferred payment plans for 
the deposit, and the average amount of the deposit; 
(D) The number of customers whose service was phys­
ically disconnected pursuant to the provisions of §25.483 of this title 
(relating to Disconnection of Service) for failure to pay a required de­
posit; and 
(E) Any explanatory data or narrative necessary to ac­
count for customers that were not included in either subparagraph (C) 
or (D) of this paragraph. 
(2) [(3)] For each month of the reporting quarter each LSP 
[POLR] shall report the total number of customers to whom a discon­
nection notice was issued pursuant to the provisions of §25.483 of this 
title and the following information regarding those customers: 
(A) The number of customers eligible for the rate re­
duction program pursuant to §25.454 of this title; 
(B) The number of customers who entered into a de­
ferred payment plan, as defined by §25.480(j) of this title (relating to 
Bill Payment and Adjustments) with the LSP [POLR]; 
(C) The number of customers whose service was phys­
ically disconnected pursuant to §25.483 of this title; 
(D) The average amount owed to the LSP [POLR] by  
each disconnected customer at the time of disconnection; and 
(E) Any explanatory data or narrative necessary to ac­
count for customers that are not included in either subparagraph (B) or 
(C) of this paragraph. 
(3) [(4)] For the entirety of the reporting quarter, each LSP 
[POLR] shall report, for each customer [ESI ID] that received emer
gency [POLR] service, the TDU and [POLR] customer class associated 
with the customer’s ESI ID, the number of days the customer [ESI ID] 
received emergency [POLR] service, and whether the customer [ESI 
ID] is currently an LSP’s [a POLR] customer.  
(4) [(5)] Reports filed under this subsection are subject to 
­
release as public information unless the reports or specific parts of the 
reports can be shown to be exempt from disclosure under Chapter 552 
of the Texas Government Code, commonly known as the Texas Pub­
lic Information Act (TPIA). If a reporting entity contends that all or 
part of a report is confidential, then the reporting entity shall file the 
information in accordance with the requirements of §22.71(d) of this 
title. The reporting entity must submit in writing specific detailed rea­
sons, including relevant legal authority, in support of its contentions 
that the material is exempt from disclosure under the TPIA. All reports 
and parts of reports that are not marked as confidential will be auto­
matically considered public information upon submittal. The validity 
of any claim of confidentiality may be determined by the commission 
through a contested case proceeding, by the Office of the Attorney Gen­
eral pursuant to the provisions of the TPIA, or both. 
(t) [(r)] Notice of Transition to Emergency [POLR] Service. 
When a customer is moved to emergency [POLR] service,  the cus­
tomer will be provided notice of the transition by ERCOT, the REP 
transitioning the customer and [as well as] by  the  Provider [POLR]. 
Notice shall be provided within two days of the time ERCOT and [as 
soon as] the transitioning REP know that [knows] the customer will be 
transitioned and [to POLR service and as soon as the POLR has the] 
customer contact information is available. If ERCOT cannot provide 
notice to customers within two days, it shall provide notice as soon as 
practicable. [The notice of transition to POLR service shall include, at 
a minimum the following items:] 
(1) Notice methods shall include a post-card, containing 
the official commission seal with language and format approved by the 
commission. ERCOT shall notify transitioned customers by all rea­
sonable means including, but not limited to, automated phone-calls and 
emails as available. ERCOT shall study the effectiveness of the notice 
methods used and report the results to the commission. 
(2) [(1)] Notice by the REP transitioning the customer shall 
include: 
(A) The reason for the transition [to POLR service]; 
(B) A contact number for the REP; 
(C) A statement that the customer will receive a sepa­
rate notice from the Provider [POLR] that will disclose the date the 
Provider [POLR] will begin serving the customer; 
(D) Either the customer’s deposit plus accrued interest, 
or a statement that the deposit will be returned within seven days of 
the transition [A description of how and when any unused customer 
deposit will be returned to the customer]; 
[(E) A description of the POLR pricing mechanism for 
the appropriate customer class and service territory and a statement that 
the POLR price is generally higher than available competitive prices, 
that the POLR price is unpredictable, and that the exact POLR rate 
for each billing period will not be determined until the time the bill is 
prepared;] 
(E) (F)] A statement that the customer can leave the 
assigned 
[
[POLR] service by choosing a competitive product or service 
offered by the Provider [POLR, a REP affiliated with the POLR], or 
another competitive REP, as well as the following statement: "If you 
would like to choose a different retail electric provider, please access 
www.powertochoose.org, or call toll-free 1-866-PWR-4-TEX (1-866­
797-4839) for a list of providers in your area;" 
(F) [(G)] For residential customers, notice from the 
commission in the form of a bill insert or a bill message with the 
header "A Message from the Public Utility Commission" addressing 
why the customer has been transitioned to another REP [POLR], 
the continuity of service purpose [and temporary nature of POLR 
service], the need to choose a competitive provider, and information 
on competitive markets to be found at www.powertochoose.org, or 
toll-free at 1-866-PWR-4-TEX (1-866-797-4839); 
(G) [(H)] If applicable, a description of the activities 
that the REP will use to collect any outstanding payments, including 
the use of consumer reporting agencies, debt collection agencies, small 
claims court, and other remedies allowed by law, if the customer does 
not pay or make acceptable payment arrangements with the REP; and 
(H) [(I)] Notice to the customer that after being transi­
tioned to emergency [POLR] service, the customer may accelerate a 
switch to another REP by requesting a "special or out-of-cycle meter 
read." [and that applicable transmission and distribution utility charges 
for the meter read will be charged to the gaining REP, which may pass 
the charge on to you as a customer.] 
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(3) [(2)] Notice by the Provider shall include [POLR]: 
(A) The date the Provider [POLR] will begin serving 
the customer and a contact number for the Provider [POLR]; 
(B) A description of the Provider’s rate [POLR pricing 
mechanism] for  [the appropriate customer class and] service and, in the 
case           
ment that the [POLR] price is generally higher than available compet­
itive prices, that the [POLR] price is unpredictable, and that the exact 
[POLR] rate for each billing period will not be determined until the 
time the bill is prepared; 
(C) The deposit requirements of the customer and any 
applicable deposit waiver provisions and a statement that, if the cus­
of a notice from a non-volunteering provider, [area and] a state­
tomer chooses a competitive product or service offered by the Provider 
[POLR], a REP affiliated with the Provider [POLR], or another com­
petitive REP, a deposit may be required; 
(D) A statement that the competitive products or ser­
vices may be available through the Provider POLR[ ], a REP affiliated 
with the Provider [POLR], or another competitive REP, and the cus­
tomer can leave Provider’s [POLR] service by choosing a competitive 
product or service offered by the Provider [POLR], a REP affiliated 
with the Provider [POLR], or another competitive REP, as well as the 
following statement: "If you would like to choose a different retail elec­
tric provider, please access www.powertochoose.org, or call toll-free 
1-866-PWR-4-TEX (1-866-797-4839) for a list of providers in your 
area;" 
(E) The applicable [POLR] Standard Terms of Service; 
(F) The applicable disconnection procedures; 
(G) Notice to the customer that after being transitioned 
to [POLR] service from a Provider, the customer may accelerate a 
switch to another REP by requesting a "special or out-of-cycle me­
ter read;" [and that the applicable transmission and distribution utility 
charge for the meter read will be charged to the gaining REP, which 
may pass the charge on to you as the customer;] 
(H) Notice that after enrolling in a [non-POLR,] com­
petitive product or service, the customer shall no longer be considered 
a [POLR] customer;  and  
(I) For residential customers, with each bill from the 
Provider [POLR], notice from the commission in the form of a bill 
insert or a bill message with the header "A Message from the Pub­
lic Utility Commission" addressing why the customer has been transi­
tioned to the Provider [POLR], the continuity of service purpose un­
der this section [and temporary nature of POLR service], the need to 
choose a competitive provider, and information on competitive markets 
to be found at www.powertochoose.org or toll-free 1-866-PWR-4-TEX 
(1-866-797-4839); and[.] 
(J) For residential customers that are transitioned to ser­
vice based on the pricing in subsection (m)(3) of this subsection and 
those customers do not choose an alternative product from the Provider 
or switch to another REP, that proprietary information will be made 
available to competitive REPs for marketing purposes. 
(u) [(s) a  Provider [POLR]. The Provider 
[POLR] must com
] Disconnection by
ply with the applicable customer protection rules as 
provided for under Subchapter R of this chapter, except as otherwise 
stated in this section. To ensure continuity of service, [POLR] service  
under this section shall begin when the customer’s [ESI ID] transition 
to the Provider [POLR] is complete. A customer deposit is not a pre­
requisite for the initiation of [POLR ] service  under this section. Once  
[POLR] service has been initiated, a customer deposit may be required 
to prevent disconnection. Disconnection for failure to pay a deposit 
may not occur until after the proper notice and after that appropriate 
payment period detailed in §25.478 of this title[,] has elapsed, except 
where otherwise noted in this section. 
(v) Reporting by REPs. All REPs shall provide to ERCOT a 
monthly report containing valid customer information. This informa­
tion shall include ESI ID, service address, phone number, email ad­
dress, and customer name. A REP is subject to enforcement action for 
failure to provide a report or failure to provide accurate information. 
The commission shall establish a procedure in order to verify customer 
information submitted by REPs to ERCOT. ERCOT shall notify the 
commission if any REP fails to comply with the reporting requirements 
in this subsection. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 10, 
2008. 
TRD-200805880 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: December 21, 2008 
For further information, please call: (512) 936-7223 
TITLE 30. ENVIRONMENTAL QUALITY 
PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
CHAPTER 113. STANDARDS OF 
PERFORMANCE FOR HAZARDOUS AIR 
POLLUTANTS AND FOR DESIGNATED 
FACILITIES AND POLLUTANTS 
SUBCHAPTER D. DESIGNATED FACILITIES 
AND POLLUTANTS 
The Texas Commission on Environmental Quality (TCEQ 
or commission) proposes Subchapter D, new Division 3, 
§§113.2100 - 113.2174; new Division 4, §§113.2200 - 113.2261; 
and new Division 5, §§113.2300 - 113.2357. 
The commission also proposes to include these proposed rules 
in the accompanying Federal Clean Air Act (FCAA), §111(d)/129 
State Plan. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULES 
The proposed amendments to Chapter 113 would revise Sub­
chapter D (Designated Facilities and Pollutants), to add new Di­
vision 3 (Emission Guidelines and Compliance Times for Small 
Municipal Waste Combustion Units Constructed on or Before 
August 30, 1999), new Division 4 (Emissions Guidelines and 
Compliance Times for Commercial and Industrial Solid Waste 
Incineration Units that Commenced Construction On or Before 
November 30, 1999), and new Division 5 (Emission Guidelines 
and Compliance Times for Other Solid Waste Incineration Units 
That Commenced Construction On or Before December 9, 2004) 
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to incorporate the emission guidelines found in 40 Code of Fed­
eral Regulations (CFR) Part 60 (Standards of Performance for 
New Stationary Sources). 
New Source Performance Standards and Emission Guidelines 
The FCAA, §111 (Standards of Performance for New Stationary 
Sources) and §129 (Solid Waste Combustion) require the United 
States Environmental Protection Agency (EPA) to develop and 
adopt performance standards and other requirements for each 
category of solid waste incineration units. The standards are re­
quired to include emissions limitations and other requirements 
applicable to new units and other requirements applicable to ex­
isting units. The new source performance standards (NSPS) ap­
ply to new stationary sources in which construction begins after 
the NSPS is proposed or that are reconstructed or modified on 
or after a specified date. Emission guidelines are similar to the 
NSPS, except that they apply to existing sources in which con­
struction begins on or before the date the NSPS is proposed or 
that are reconstructed or modified before a specified date. Unlike 
the NSPS, emission guidelines are not enforceable until the EPA 
approves a state plan or adopts a federal plan for implementing 
and enforcing them, and the state or federal plan becomes ef­
fective. The emission guidelines proposed for incorporation as 
part of this rulemaking are for certain solid waste incineration 
units, as specified in this preamble. Under the FCAA, §129, the 
NSPS and emission guidelines adopted for solid waste incinera­
tion units must meet maximum achievable control technology, or 
the maximum degree of reduction in emissions of air pollutants 
that the EPA determines is achievable, taking into consideration 
the cost of achieving reductions and any non-air quality health 
and environmental impacts and energy requirements. 
Additionally, states are required under the FCAA, §129 and the 
emission guidelines, to adopt and submit to the EPA for approval, 
a state plan to implement and enforce the emission guidelines. 
The state plan is required to be at least as protective as the emis­
sion guidelines. The FCAA, §129 requires the EPA to develop, 
implement, and enforce a federal plan if a state fails to submit a 
satisfactory state plan. The EPA promulgated a federal plan to 
implement 40 CFR Part 60, Subpart BBBB for existing small mu­
nicipal waste combustors on January 31, 2003, in 40 CFR Part 
62, Subpart JJJ. This federal plan became effective on January 
31, 2003. The EPA also promulgated a federal plan to implement 
40 CFR Part 60, Subpart DDDD for existing commercial and in­
dustrial solid waste incinerators (CISWIs) on October 3, 2003, in 
40 CFR Part 62, Subpart III. This federal plan became effective 
on November 3, 2003. While the EPA proposed a federal plan to 
implement 40 CFR Part 60, Subpart FFFF for other solid waste 
incineration (OSWI) units on December 18, 2006 (40 CFR Part 
62, Subpart KKK), the EPA has not yet finalized the federal plan. 
Interested persons may consult the emission guidelines and pro­
posed and final federal plans for further information concerning 
the requirements that are the subject of this proposed rulemak­
ing. The commission is proposing a state plan to implement and 
enforce the emission guidelines that are the subject of this pro­
posed rulemaking as part of a separate, concurrent process. 
40 CFR Part 60, Subparts BBBB, DDDD, and FFFF 
To meet the requirements of the FCAA, §129, the commis­
sion proposes to incorporate three new emission guidelines 
into Chapter 113: 40 CFR Part 60, Subpart BBBB (Emission 
Guidelines and Compliance Times for Small Municipal Waste 
Combustion Units Constructed on or Before August 30, 1999) 
published in the December 6, 2000, issue of the Federal Regis-
ter (65 FR 76378); Subpart DDDD (Emissions Guidelines and 
Compliance Times for Commercial and Industrial Solid Waste 
Incineration Units that Commenced Construction On or Before 
November 30, 1999) published in the December 1, 2000, issue 
of the Federal Register (65 FR 75338); and Subpart FFFF 
(Emission Guidelines and Compliance Times for Other Solid 
Waste Incineration Units That Commenced Construction On 
or Before December 9, 2004) published in the December 16, 
2005, issue of the Federal Register (70 FR 74870). 
Copies of these emission guidelines are available through the 
EPA, the commission, or online from the EPA Federal Register 
Web site at: http://www.epa.gov/fedrgstr/. 
40 CFR Part 60, Subpart BBBB, Emission Guidelines and Com-
pliance Times for Small Municipal Waste Combustion Units Con-
structed on or Before August 30, 1999 
On December 6, 2000, the EPA promulgated emission guide­
lines for small municipal waste combustion (MWC) units con­
structed on or before August 30, 1999, defined as any MWC 
unit with a combustion design capacity of 35 to 250 tons per 
day. As required by the FCAA, §129, the emission guidelines 
establish numerical emission limits for dioxins/furans, cadmium, 
lead, mercury, particulate matter, opacity, sulfur dioxide, hydro­
gen chloride, nitrogen oxides, and carbon monoxide, in addition 
to other requirements. 
40 CFR Part 60, Subpart DDDD, Emissions Guidelines and 
Compliance Times for Commercial and Industrial Solid Waste 
Incineration Units that Commenced Construction On or Before 
November 30, 1999 
On December 1, 2000, the EPA promulgated emission guide­
lines for CISWI units that commenced construction on or be­
fore November 30, 1999, defined as any combustion device that 
combusts commercial and industrial waste, as defined in this  
subpart. As required by the FCAA, §129, the emission guidelines 
establish numerical emission limits for cadmium, carbon monox­
ide, dioxins/furans, hydrogen chloride, lead, mercury, opacity, 
oxides of nitrogen, particulate matter, and sulfur dioxide, in ad­
dition to other requirements. 
40 CFR Part 60, Subpart FFFF, Emission Guidelines and Com-
pliance Times for Other Solid Waste Incineration Units That 
Commenced Construction On or Before December 9, 2004 
On December 16, 2005, the EPA promulgated emission guide­
lines for OSWI units that commenced construction on or before 
December 9, 2004, defined as either a very small MWC unit or 
an institutional waste incineration unit, as defined in this subpart. 
As required by the FCAA, §129, the emission guidelines estab­
lish numerical emission limits for cadmium, carbon monoxide, 
dioxins/furans, hydrogen chloride, lead, mercury, opacity, oxides 
of nitrogen, particulate matter, and sulfur dioxide, in addition to 
other requirements. 
EPA Model Rules 
In the emission guidelines for 40 CFR Part 60, Subparts BBBB, 
DDDD, and FFFF, the EPA included model rule language. The 
EPA states that the model rule is the portion of each of the emis­
sion guidelines that addresses the applicable requirements for 
each subpart in a standard regulation format, and that a state 
may either use the EPA’s model rules as a part of its state plan, 
or may use alternative language if it is at least as protective as 
the model rule contained in each subpart. 
To meet the federal requirements for its FCAA, §111(d)/129 State 
Plan, the commission opted to use the model language provided 
33 TexReg 9372 November 21, 2008 Texas Register 
by the EPA in 40 CFR, and proposes to incorporate the EPA 
rules into 30 TAC Chapter 113, Standards of Performance for 
Hazardous Air Pollutants and for Designated Facilities and Pol­
lutants; Subchapter D, Designated Facilities and Pollutants; new 
Divisions 3 - 5, with the administrative changes noted in this pre­
amble. 
SECTION BY SECTION DISCUSSION 
The commission proposes various changes to the EPA model 
rules that would be incorporated into Chapter 113 primarily to 
revise rule subdivision formatting and cross-references to con­
form with the publication requirements of the  Texas Register.  
Throughout the rules, where appropriate, the commission also 
proposes additional changes to the model rule language for ad­
ministrative ease and clarity, including: changing the word "Ad­
ministrator" to "executive director" so that when the Chapter 113 
rules and state plan are approved by the EPA, the rules re­
flect that the commission will enforce the rules, rather than the 
EPA; changing the EPA’s subpart references to the appropri­
ate TCEQ division references; defining acronyms as they are 
used in each section; and revising legal citations so that they will 
clearly identify the federal statute, such as the FCAA. Finally, the 
commission proposes minor spelling, capitalization, and gram­
matical revisions, such as the addition of "United States" be­
fore "Environmental Protection Agency" and consistent use of 
the term "operating permit" throughout the rules. These non-
substantive changes conform to both Texas Register formatting 
requirements and agency style conventions. 
Besides the general changes listed in the previous paragraph, 
throughout the rules, the commission also proposes specific 
changes that are noted in this preamble under the specific 
section number where the change is proposed. The commission 
proposes these additional, specific changes to the EPA model 
rules to ensure clear  understanding of the rule requirements 
and proper state enforcement of the rules. 
Division 3, Emission Guidelines and Compliance Times for Small 
Municipal Waste Combustion Units Constructed on or Before 
August 30, 1999 (40 CFR Part 60, Subpart BBBB) 
§113.2100--Definitions. 
The commission proposes new §113.2100, which defines terms 
used in new Division 3 that are either previously undefined or 
are used differently by the federal emission guidelines that are 
the basis for the rules. The definitions are taken from 40 CFR 
§60.1940 (What definitions must I know?). 
§113.2101--What are my requirements for meeting increments 
of progress and achieving final compliance? 
The commission proposes new §113.2101, which specifies what 
must be completed for both Class I and Class II units to meet 
final compliance. The proposed section states that the incre­
ments of progress for Class I units include the following: final 
control plan, notification of retrofit contract award,  initiation of  
onsite construction, completion of onsite construction, and final 
compliance. Class II units need only submit a final control plan 
and achieve final compliance. 
§113.2102--When must I complete each increment of progress? 
The commission proposes new §113.2102, which specifies that 
the compliance dates for each of the increments of progress for 
Class I and Class II units are located in Table 1 of Division 3 
(§113.2174). 
§113.2103--What must I include in the notifications of achieve-
ment of my increments of progress? 
The commission proposes new §113.2103, which specifies 
that notifications demonstrating achievement of increments of 
progress must include three items: notification that the incre­
ment of progress has been achieved; any items required to be 
submitted with the increment of progress; and signature on the 
notification by the owner or operator. 
§113.2104--When must I submit the notifications of achievement 
of increments of progress? 
The commission proposes new §113.2104, which specifies that 
notifications demonstrating compliance with the increments of 
progress must be postmarked no later than 10 days after the 
compliance date for the increment. 
§113.2105--What if I do not meet an increment of progress? 
The commission proposes new §113.2105, which describes 
what notification must be submitted to the executive director 
if an increment of progress is not completed. The proposed 
section states that the notification: must be postmarked within 
10 business days after the specified date in Table 1 of Division 
3 (§113.2174); and must convey to the executive director that 
the increment was not met, contain an explanation of why 
the increment was not met, and contain the plan to meet the 
requirements of the increment. The proposed section further 
states that the reports must continue to be submitted each 
subsequent month until the increment of progress is met. 
For clarification, the commission proposes to specify that 
monthly progress reports be due on the first day of each month. 
§113.2106--How do I comply with the increment of progress for 
submittal of a  control plan?  
The commission proposes new §113.2106, which describes two 
items that must be completed for the control plan increment of 
progress. The first item is to submit the complete final control 
plan as specified. 
In paragraph (2), the commission proposes to clarify the wording 
to specify that a copy of the final control plan must be maintained 
at the same location as the solid waste incineration unit. 
§113.2107--How do I comply with the increment of progress for 
awarding contracts? 
The commission proposes new §113.2107, which specifies that 
a signed copy  of  the contracts awarded must be submitted to 
initiate onsite construction, initiate onsite installation of emission 
control equipment, and incorporate process changes. The pro­
posed section further states that the copy of the contracts with 
notification that the increment of progress has been achieved 
must be submitted to comply with the increment of progress for 
awarding contracts. 
For clarification, the commission proposes to add, in two loca­
tions of the section, that items for submittal must be provided to 
the executive director. 
§113.2108--How do I comply with the increment of progress for 
initiating onsite construction? 
The commission proposes new §113.2108, which specifies that 
onsite construction and installation of emission control equip­
ment and process changes must be completed to achieve the 
increment of progress for initiating onsite construction. 
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§113.2109--How do I comply with the increment of progress for 
completing onsite construction? 
The commission proposes new §113.2109, which specifies that 
onsite construction and installation of control equipment and 
process changes must be completed to achieve the increment 
of progress for completing onsite construction. 
§113.2110--How do I comply with the increment of progress for 
achieving final compliance? 
The commission proposes new §113.2110, which specifies the 
two items that must be completed to achieve  the  final compli­
ance increment of progress. The proposed section states that 
this includes completion of all process changes and retrofit con­
struction and connection of the air pollution control equipment 
with the MWC unit, as well as completion of process changes to 
the MWC unit. 
§113.2111--What must I do if I close my municipal waste com-
bustion unit and then restart my municipal waste combustion 
unit? 
The commission proposes new §113.2111, which describes what 
must be met when a MWC unit is closed and restarted. The 
proposed section specifies different requirements, depending on 
whether the MWC unit reopens before or after the final compli­
ance date in the state plan. 
§113.2112--What must I do if I  plan to permanently close my 
municipal waste combustion unit and not restart it? 
The commission proposes new §113.2112, which states that a 
closure notification must be submitted by the date the final con­
trol plan is due if an MWC unit is permanently closed. The pro­
posed section also states that if the closure date is later than 1 
year after the effective date of state plan approval, the owner or 
operator must enter into a legally binding closure agreement with 
the executive director. 
§113.2113--What types of training must I do? 
The commission proposes new §113.2113, which describes the 
types of training that operators and plant personnel must receive. 
§113.2114--Who must complete the operator training course? 
By when? 
The commission proposes new §113.2114, which states the 
classifications of employees who must complete the operator 
training course and by what date. These employees include: 
chief facility operators, shift supervisors, and control room 
operators. The section specifies EPA or state-approved training 
courses, unless the employee has obtained full certification from 
the American Society of Mechanical Engineers on or before 
the effective date of state plan approval. The proposed section 
also states that if these employees have obtained provisional 
certification from the American Society of Mechanical Engineers 
on or before the effective date of state plan approval, the 
EPA may waive the requirement for completion of the EPA or 
state-approved operator training course, if requested. 
§113.2115--Who must complete the plant-specific training  
course? 
The commission proposes new §113.2115, which states the 
classifications of employees who must complete the plant-spe­
cific training course. These employees include: chief facility 
operators, shift supervisors, control room operators, ash han­
dlers, maintenance personnel, and crane or load handlers. 
§113.2116--What plant-specific training must I provide? 
The commission proposes new §113.2116, which details what 
must be included in the plant-specific training provided to em­
ployees, and when. This includes: developing a specific oper­
ating manual for that plant; establishing a program to review the 
manual with people whose responsibilities affect the operation 
of the MWC unit; updating the manual annually; and reviewing it 
with staff annually. 
§113.2117--What information must I include in the plant-specific 
operating manual? 
The commission proposes new §113.2117, which details what 
must be included in the plant-specific operating manual for the 
plant, such as a summary of applicable requirements, descrip­
tion of the basic combustion principles that apply to MWC units, 
and several specific procedures. 
§113.2118--Where must I keep the plant-specific operating man-
ual? 
The commission proposes new §113.2118, which specifies that 
the plant-specific operating manual must be maintained in an 
easily accessible location at the plant. The proposed section 
further states that the manual must be available for review or 
inspection by employees and the executive director. 
§113.2119--What types of operator certification must the chief 
facility operator and shift supervisor obtain and by when must 
they obtain it? 
The commission proposes new §113.2119, which details what 
types of operator certifications must be obtained and by when. 
The proposed section states that each chief facility operator and 
shift supervisor must receive certification from the American So­
ciety of Mechanical Engineers or a state certification program. 
The proposed section also describes the requirements and time 
frames for both provisional operator certification and full certifi ­
cation. 
§113.2120--After the required date for operator certification, who 
may operate the municipal waste combustion unit? 
The commission proposes new §113.2120, which specifies that 
the MWC unit cannot be operated unless one of four certified 
employees are on duty. These four employees include a fully 
certified chief facility operator, a provisionally certified chief facil­
ity operator, a fully certified shift supervisor, and a provisionally 
certified shift supervisor. 
§113.2121--What if all the certified operators must be temporarily 
offsite? 
The commission proposes new §113.2121, which details the 
three criteria that must be met if a certified operator is temporar­
ily offsite and a provisionally certified control room operator is 
fulfilling the requirement. The proposed section states that these 
criteria are dependant upon how long the certified operator is 
temporarily offsite. For instance, if the certified operator is offsite 
for more than  2 weeks, the executive director must be notified. 
For clarification, the commission proposes to add the word "prior" 
before "notice" in paragraph (3) to reflect that the provisionally 
certified control room operator may perform the necessary du­
ties without first giving notice and receiving approval from the 
executive director. Though prior notice and approval is not nec­
essary, in paragraph (3)(A), the owner or operator is required to 
follow up with a notification to the executive director, an expla­
nation of what caused the absence of the certified operator, and 
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what  is  being done to ensure  that a certified operator is onsite. 
Paragraph (3)(B) then contains the required procedures for sta­
tus reports and corrective action summaries. 
In paragraph (3)(A), the commission proposes to add clarification 
that the notification to the executive director must be done within 
10 days after the end of the 2-week period in which a certified 
operator is required to be onsite. The 10-day clarification is con­
sistent with the time period provided in §§113.2219, 113.2243, 
113.2313, and 113.2341, and the commission proposes the clar­
ification regarding the beginning of the 10-day period to clearly 
outline the rule requirements for regulated entities. 
§113.2122--What are the operating practice requirements for my 
municipal waste combustion unit? 
The commission proposes new §113.2122, which specifies the 
operating practice requirements for MWC units. These require­
ments include maximum loads, maximum temperatures, carbon 
feed rate, and total carbon usage. The proposed section states 
the conditions and time frames under which the MWC unit is ex­
empt from requirements, as well as specific activities that are 
exempt. 
For clarification, the commission proposes to modify the sen­
tence in subsection (e)(5).  This paragraph refers to both the ex­
ecutive director and the delegated state authority, and since the 
executive director is the delegated state authority for Texas, the 
additional wording is unnecessary. 
§113.2123--What happens to the operating requirements during 
periods of startup, shutdown, and malfunction? 
The commission proposes new §113.2123, which states that all 
operating requirements apply at all times except during periods 
of startup, shutdown, or malfunction, which should last no longer 
than 3 hours.  
§113.2124--What pollutants are regulated by this division? 
The commission proposes new §113.2124, which lists the 11 
pollutants that are regulated. The groups of pollutants include: 
organics, metals, acid gases, and other. 
§113.2125--What emission limits must I meet? By when? 
The commission proposes new §113.2125, which states the 
emission limits for Class I and II units in Tables 2 through 5 of 
Division 3 (§113.2174) that must be met, as applicable, after the 
date the initial stack test and continuous emission monitoring 
system evaluation are required or completed. 
§113.2126--What happens to the emission limits during periods 
of startup, shutdown, and malfunction? 
The commission proposes new §113.2126, which states that the 
emission limits of Division 3 apply at all times except during pe­
riods of startup, shutdown, or malfunction, which should last no 
longer than 3 hours. The proposed section states that a maxi­
mum of 3 hours of test data can be dismissed from compliance 
calculations during periods of startup, shutdown, or malfunction. 
§113.2127--What types of continuous emission monitoring must 
I perform?  
The commission proposes new §113.2127, which specifies the 
four tasks that must be performed to continuously monitor emis­
sions. These tasks include: installing a continuous emission 
monitoring system; operating it correctly; obtaining the minimum 
amount of monitoring data; and installing a continuous opacity 
monitoring system. 
§113.2128--What continuous emission monitoring systems must 
I install for gaseous pollutants? 
The commission proposes new §113.2128, which states that a 
continuous emission monitoring system must be installed, cal­
ibrated, maintained, and operated for oxygen (or carbon diox­
ide), sulfur dioxide, and carbon monoxide. The proposed section 
states that the system must meet the monitoring requirements in 
40 CFR §60.13 (Monitoring requirements). 
§113.2129--How are the data from the continuous emission 
monitoring systems used? 
The commission proposes new §113.2129, which states that the 
data from the continuous emission monitoring systems for sul­
fur dioxide, nitrogen oxides, and carbon monoxide must be used 
to demonstrate continuous compliance with the applicable emis­
sion limit tables of Division 3 (§113.2174). 
§113.2130--How do I make sure my continuous emission moni-
toring systems are operating correctly? 
The commission proposes new §113.2130, which describes how 
and when to verify that continuous emission monitoring systems 
are operating properly. The proposed section specifies that ini­
tial, daily, quarterly, and annual evaluations must be conducted, 
and that the initial evaluation must be completed within 180 days 
after the final compliance date. Verification includes evaluating 
the continuous emission monitoring system, collecting data, and 
following quality  assurance procedures in 40 CFR  Part  60, Ap­
pendix F (Quality Assurance Procedures). 
§113.2131--Am I exempt from any 40 Code of Federal Regula-
tions Part 60, Appendix B or Appendix F requirements to evalu-
ate continuous emission monitoring systems? 
The commission proposes new §113.2131, which states that the 
accuracy tests for sulfur dioxide continuous emission monitoring 
systems require evaluation of oxygen (or carbon dioxide) con­
tinuous emission monitoring systems; therefore, the oxygen sys­
tem (or carbon dioxide) is exempt from two specific requirements 
in 40 CFR Part 60. 
§113.2132--What is my schedule for evaluating continuous emis-
sion monitoring systems? 
The commission proposes new §113.2132, which states that 
annual evaluations of continuous emission monitoring systems 
must be conducted no more than 13 months after the previous 
evaluations. This proposed section also states that continuous 
emission monitoring systems will be evaluated daily and quar­
terly as specified in 40 CFR Part 60, Appendix F. 
§113.2133--What must I do if I choose to monitor carbon dioxide 
instead of oxygen as a diluent gas? 
The commission proposes new §113.2133, which states that if 
carbon dioxide is monitored instead of oxygen, the relationship 
between oxygen and carbon dioxide must be established during 
the initial evaluation of the continuous emission monitoring sys­
tems by three specific procedures. 
§113.2134--What is the minimum amount of monitoring data I 
must collect with my continuous emission monitoring systems 
and is the data collection requirement enforceable? 
The commission proposes new §113.2134, which details what 
monitoring data must be collected from the continuous emission 
monitoring systems and how often. In addition, requirements, 
including notifying the executive director, are included if the min­
imum data requirements are not met. 
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§113.2135--How do I convert my 1-hour arithmetic averages into 
appropriate averaging times and units? 
The commission proposes new §113.2135, which includes the 
specific equations and methods that must be used to convert 
1-hour arithmetic averages into appropriate averaging times and 
units. 
§113.2136--What is required for my continuous opacity monitor-
ing system and how are the data used? 
The commission proposes new §113.2136, which details the re­
quirements for the continuous opacity monitoring system. The 
proposed section includes specific time frames, CFR cites, and 
table references for the opacity limit. 
§113.2137--What additional requirements must I meet for the op-
eration of my continuous emission monitoring systems and con-
tinuous opacity monitoring system? 
The commission proposes new §113.2137, which requires the 
use of span values and applicable performance specifications in 
Table 8 of Division 3 (§113.2174) for the operation of continuous 
emission monitoring systems and continuous opacity monitoring 
system. 
§113.2138--What must I do if any of my continuous emission 
monitoring systems are temporarily unavailable to meet the data 
collection requirements? 
The commission proposes new §113.2138, which refers to Ta­
ble 8 of Division 3 (§113.2174). This table provides alternate 
methods for collecting data when continuous emission monitor­
ing systems are temporarily unavailable. 
§113.2139--What types of stack tests must I conduct? 
The commission proposes new §113.2139, which states that ini­
tial and annual stack tests must be conducted to measure emis­
sion levels of dioxins/furans, cadmium, lead, mercury, particulate 
matter, opacity, hydrogen chloride, and fugitive ash. 
§113.2140--How are the stack test data used? 
The commission proposes new §113.2140, which requires 
the use of stack test results to demonstrate compliance with 
the applicable emission limits in Tables 2 and 4 of Division 3 
(§113.2174) for dioxins/furans, cadmium, lead, mercury, partic­
ulate matter, opacity, hydrogen chloride, and fugitive ash. 
§113.2141--What schedule must I follow for the stack testing? 
The commission proposes new §113.2141, which requires that 
initial stack testing be conducted no later than 180 days after 
the final compliance date. The proposed section also states that 
annual stack tests must be conducted no later than 13 months 
after the previous stack test. 
§113.2142--What test methods must I use to stack test? 
The commission proposes new §113.2142, which describes the 
test methods that must be used for stack testing, including the 
criteria in Table 8 of Division 3 (§113.2174), number of test runs, 
determining diluent gas levels, calculating emission levels, and 
procedures for applying for an alternative method. 
§113.2143--May I conduct stack testing less often? 
The commission proposes new §113.2143, which allows testing 
less  often for  a Class II MWC unit for which all stack tests for a 
given pollutant over 3 consecutive years show compliance with 
the emission limit. In addition, this proposed section allows test­
ing less often for  dioxins/furans emissions for a MWC plant that 
meets the following two conditions: multiple MWC units are on-
site that are subject to this division; and all those MWC units 
have demonstrated levels of dioxins/furans emissions less than 
or equal to 15 nanograms per dry standard cubic meter (total 
mass) for Class I units, or 30 nanograms per dry standard cubic 
meter (total mass) for Class II units, for 2 consecutive years. 
§113.2144--May I deviate from the 13-month testing schedule if 
unforeseen circumstances arise? 
The commission proposes new §113.2144, which does not allow 
for deviation from the 13-month testing schedules, unless the 
executive director has approved an alternative schedule. 
§113.2145--Must I meet other requirements for continuous mon-
itoring? 
The commission proposes new §113.2145, which specifies 
three other operating parameters for continuous monitoring: 
load level, flue gas temperature, and carbon feed rate. 
§113.2146--How do I monitor the load of my municipal waste 
combustion unit? 
The commission proposes new §113.2146, which specifies two 
ways to monitor the load of the MWC unit. If the unit generates 
steam, the owner or operator must install, calibrate, maintain, 
and operate a steam flowmeter or a feed  water  flowmeter. If the 
unit does not generate steam or units have shared steam sys­
tems, the owner or operator must determine one or more oper­
ating parameters that can be used to continuously estimate load 
level and receive approval from the executive director. 
§113.2147--How do I monitor the temperature of flue gases at 
the inlet of my particulate matter control device? 
The commission proposes new §113.2147, which states that to 
monitor the temperature of the flue gases, a device to contin­
uously measure the temperature must be installed, calibrated, 
maintained, and operated. 
§113.2148--How do I monitor the injection rate of activated car-
bon? 
The commission proposes new §113.2148, which requires that 
owners or operators of MWC units using activated carbon to con­
trol dioxins/furans or mercury emissions do the following: select 
a carbon injection system operating parameter to calculate car­
bon feed rate; during stack tests, determine the average carbon 
feed rate; and continuously monitor the selected operating pa­
rameter during all periods when the unit is operating and com­
busting waste. 
§113.2149--What is the minimum amount of monitoring data I 
must collect with my continuous parameter monitoring systems 
and is the data collection requirement enforceable? 
The commission proposes new §113.2149, which details the pa­
rameter monitoring data collection requirements. If continuous 
parameter monitoring is used, a 1-hour arithmetic average must 
be calculated with at least two data points per hour. Valid 1-hour 
averages for at least 75 percent of the operating hours per day 
for 90 percent of the operating days per calendar quarter must 
be obtained. The proposed section states that failure to collect 
the minimum data requires notification to the executive director. 
§113.2150--What records must I keep? 
The commission proposes new §113.2150, which states that the 
four types of records that must be kept are: operator training and 
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certification; stack tests; continuously monitored pollutants and 
parameters; and carbon feed rate. 
§113.2151--Where must I keep my records and for how long? 
The commission proposes new §113.2151, which requires that 
all records be maintained onsite in paper copy or electronic for­
mat for at least 5 years. The proposed section states that these 
records must be available for submittal to the executive director 
or for onsite review. 
§113.2152--What records must I keep for operator training and 
certification? 
The commission proposes new §113.2152, which requires 
records for operator training and certification of the following six 
items: provisional certifications; full certifications; completion of 
the operator training course; reviews for plant-specific operating 
manuals; records of when a certified operator is temporarily 
offsite; and calendar dates on each record. 
§113.2153--What records must I keep for stack tests? 
The commission proposes new §113.2153, which requires that 
stack test records contain the following four items: results of 
stack tests for eight pollutants or parameters; test reports; maxi­
mum demonstrated load and temperature; and calendar date of 
each record. 
§113.2154--What records must I keep for continuously moni-
tored pollutants or parameters? 
The commission proposes new §113.2154, which requires that 
eight records be maintained for continuously monitored pollu­
tants or parameters. These eight records are: monitoring data; 
average concentrations and percent reductions; exceedances; 
minimum data; exclusions; drift and accuracy; relationship be­
tween oxygen and carbon dioxide; and calendar dates. 
§113.2155--What records must I keep for municipal waste com-
bustion units that use activated carbon? 
The commission proposes new §113.2155, which requires five 
records for MWC units that use activated carbon to control diox­
ins/furans or mercury emissions. These five records are: aver­
age carbon feed rate; low carbon feed rates; minimum carbon 
feed rate data; exclusions; and calendar dates. 
§113.2156--What reports must I submit and in what form? 
The commission proposes new §113.2156, which states what 
reports must be submitted and how. These reports include ini­
tial, semiannual, and annual reports and the section states that 
reports must be submitted on paper, postmarked on or before 
the submittal dates. The section further states that the execu­
tive director must approve submission of electronic reports, and 
that copies of all reports must be maintained onsite for 5 years. 
The commission proposes to add, for clarification, that electronic 
reporting must meet the specifications of 30 TAC Chapter 19 
(Electronic Reporting). 
§113.2157--What are the appropriate units of measurement for 
reporting my data? 
The commission proposes new §113.2157, which refers readers 
to Tables 2 through 5 of Division 3 (§113.2174) for appropriate 
units of measurement to be used when reporting data. 
§113.2158--When must I submit the initial report? 
The commission proposes new §113.2158, which requires that 
the initial report be submitted no later than 180 days after the 
final compliance date. The final compliance date is contained 
in Table 1 of Division 3 (§113.2174), and for both Class I and 
Class II units, is no later than 36 months from the date the TCEQ 
publishes notice in the Texas Register of state plan approval. 
§113.2159--What must I include in my initial report? 
The commission proposes new §113.2159, which states the 
seven items that must be included in the initial report. These 
items include the following: emission levels measured on the 
date of the initial evaluation of the continuous emission moni­
toring systems; results of initial stack tests; the test report that 
documents initial stack tests; the initial performance evaluation 
of the continuous emissions monitoring systems; the maximum 
demonstrated load and temperature; the average carbon feed 
rate recorded during the initial stack tests; and documentation 
of the relationship between oxygen and carbon dioxide. 
§113.2160--When must I submit the annual report? 
The commission proposes new §113.2160, which states that an­
nual reports must be submitted no later than February 1 of each 
year that follows the calendar year in which data was collected. 
To clarify and simplify the requirements of this section, the com­
mission proposes to delete the reference to 40 CFR Part 71, 
since federal requirements are contained within this part and 
they are not necessary for state implementation of the rules. 
§113.2161--What must I include in my annual report? 
The commission proposes new §113.2161, which states that a 
summary of data collected for all pollutants and parameters reg­
ulated must be included in the annual report. The 12 items that 
must be included in the summary are: the results of the annual 
stack test; a list of the highest average levels recorded; the high­
est 6-minute opacity level measured; for MWC units that use 
activated carbon for controlling dioxins/furans or mercury emis­
sions, four records; the total number of days that minimum num­
ber of hours of data were not obtained; the number of hours of 
excluded data from the calculation of average levels; notice of 
intent to begin a reduced stack testing schedule for dioxins/fu­
rans; a summary of any emission or parameter level that did not 
meet the limits; a summary of data that gives a summary of the 
performance of the MWC unit; documentation of the relationship 
between oxygen and carbon dioxide; and documentation of pe­
riods when all certified chief facility operators and certified shift 
supervisors are offsite for more than 12 hours. 
§113.2162--What must I do if I am out of compliance with the 
requirements of this division? 
The commission proposes new §113.2162, which requires that 
a semiannual report be submitted on any recorded emission or 
parameter level that is out of compliance. 
§113.2163--If a semiannual report is required, when must I sub-
mit it? 
The commission proposes new §113.2163, which requires that 
the semiannual report be submitted by August 1 of the year for 
data collected during the first half of the calendar year. The sec­
tion requires that data collected during the second half of the 
calendar year be submitted in the semiannual report by Febru­
ary 1 of the following year. 
§113.2164--What must I include in the semiannual out-of-com-
pliance reports? 
The commission proposes new §113.2164, which requires that 
three items be included in the semiannual reports: calendar 
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dates in which limits were exceeded, along with averaged 
and recorded data, the reasons for exceeding the limits, and 
corrective actions; if stack tests indicate that emissions are 
above specified limits, a copy of the test report that documents 
emission levels and corrective actions; and for MWC units that 
apply activated carbon to control dioxins/furans or mercury 
emissions, documentation of all dates when the 8-hour block 
average carbon feed rate is less than the highest carbon feed 
rate established during the most recent mercury and dioxins/fu­
rans stack test and documentation of each quarter when total 
carbon purchased and delivered to the MWC plant is less than 
the total required quarterly usage of carbon. 
§113.2165--Can reporting dates be changed? 
The commission proposes new §113.2165, which states that if 
the executive director agrees, semiannual and annual reporting 
dates may be changed. The proposed section cites 40 CFR 
§60.19(c) (General notification and reporting requirements) for 
procedures to seek approval to change a reporting date. 
§113.2166--What is an air curtain incinerator? 
The commission proposes new §113.2166, which defines an air 
curtain incinerator. The proposed section states that an air cur­
tain incinerator operates by forcefully projecting a curtain of air 
across an open chamber or open pit in which combustion oc­
curs. The rules in this division require that owners or operators 
of air curtain incinerators obtain a Title V permit; however, these 
units are only required to comply with limited requirements, as 
opposed to larger entities. 
§113.2167--What is yard waste? 
The commission proposes new §113.2167, which defines yard 
waste as grass, grass clippings, bushes, shrubs, and clippings 
from bushes and shrubs. The proposed section further states 
that yard waste comes from residential, commercial/retail, in­
stitutional, or industrial sources as part of maintaining yards or 
other private or public lands. Finally, the proposed section states 
that yard waste does not include construction, renovation, and 
demolition wastes that are exempt from the definition of "Munici­
pal solid waste" in §113.2100, or clean wood that is exempt from 
the definition of "Municipal solid waste" in §113.2100. 
§113.2168--What are the emission limits for air curtain incinera-
tors that burn 100 percent yard waste? 
The commission proposes new §113.2168, which states that air 
curtain incinerators that burn 100 percent yard waste must meet 
an opacity limit of 10 percent (6-minute average) and 35 percent 
(6-minute average) during the startup period that is within the first 
30 minutes of operation. The section states that the emission 
limits must be met by 180 days after the final compliance date. 
§113.2169--How must I monitor opacity for air curtain incinera-
tors that burn 100 percent yard waste? 
The commission proposes new §113.2169, which requires the 
use of EPA  Reference Method 9 in 40 CFR  Part  60,  Appendix  
A (Test Methods 1 through 30B), to determine compliance with 
the opacity limit. The proposed section states that an initial test 
must also be conducted as specified in 40 CFR §60.8 (Perfor­
mance tests). Annual tests must be conducted no more than 13 
calendar months following the date of the previous test. As dis­
cussed in the FISCAL NOTE: COSTS TO STATE AND LOCAL 
GOVERNMENT portion of this preamble, there would be costs 
associated with training for conducting opacity testing. 
§113.2170--What are the recordkeeping and reporting require-
ments for air curtain incinerators that burn 100 percent yard 
waste? 
The commission proposes new §113.2170, which requires that 
a notice of construction be provided that includes four items: in­
tent to construct; planned initial startup date; types of fuels to be 
combusted; and capacity of the incinerator. The proposed sec­
tion states that records of opacity test results, as well as copies of 
all reports, must be maintained onsite for each incinerator for at 
least 5 years and that all records must be made available to the 
executive director or for onsite review by an inspector. The pro­
posed section further states that all opacity test results must be 
submitted by February 1 of the year following the year of the test 
as a paper copy, unless the executive director approves elec­
tronic submission. 
§113.2171--What equations must I use? 
The commission proposes new §113.2171, which details the 
equations that must be used in Division 3. Equations are 
provided to calculate the following: concentration correction 
to 7 percent oxygen; percent reduction in potential mercury 
emissions; percent reduction in potential hydrogen chloride 
emissions; capacity of an MWC unit; capacity of a batch MWC 
unit; and quarterly carbon usage, for plant basis and unit basis. 
§113.2172--Does this subpart require me to obtain an operating 
permit under Title V of the Federal Clean Air Act? 
The commission proposes new §113.2172, which states that 
units subject to Chapter 113, Subchapter D, Division 3 on the 
effective date of state plan approval or later are required to ap­
ply for and obtain a Title V operating permit. Because these rules 
and FCAA, §111(d)/129 State Plan are not enforceable by Texas 
until they are approved by the EPA, the commission proposes 
to state that applicants are subject to Division 3 on the effective 
date of state plan approval, rather than on the effective date of 
the division, which would be 20 days after the commission files 
the Chapter 113 rule adoption with the Texas Secretary of State’s 
Office. Upon state plan approval, the commission will publish no­
tice in the Texas Register and on the  TCEQ  Web site,  to  ensure  
that all affected entities are notified. 
This section was not included in the emission guidelines pub­
lished in the December 6, 2000, issue of the Federal Register; 
however, it was included in the federal plan promulgation that 
was published in the January 31, 2003, issue of the Federal Reg-
ister (68 FR 5144), as 40 CFR Part 62, Subpart JJJ, §65.15020 
(Can my small municipal waste combustion unit be exempt from 
this subpart?) and §62.15395 (Does this subpart require me to 
obtain an operating permit under title V of the Clean Air Act?). 
The federal plan promulgation, including this Title V requirement, 
became effective on December 6, 2002. Therefore, to ensure 
that the incorporated rules are as protective as the EPA’s rules, 
as required by FCAA, §129, the commission included this sec­
tion regarding the Title V permit requirement into its incorporation 
in Division 3. 
In particular, the commission notes that 40 CFR §60.1555 (Are 
any small municipal waste combustion units exempt from my 
State plan?) has added some confusion to whether air curtain 
incinerators are obligated to apply for and obtain Title V permits, 
since §60.1555 provides that air curtain incinerators that burn 
100 percent yard waste must only meet the requirements under 
§§60.1910 - 60.1930, which do not include the requirement to 
apply for and obtain a Title V operating permit. As noted above, 
the federal plan for these sources, 40 CFR Part 62, Subpart JJJ, 
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in §62.15020, requires that air curtain incinerators that burn 100 
yard waste must meet only the requirements of §§62.15365 ­
62.15385 and the Title V operating permit requirements of Sub-
part 62. 
§113.2173--When must I submit a Title V permit application for 
my existing small municipal waste combustion unit? 
The commission proposes new §113.2173, which contains the 
deadlines for submitting a complete Title V permit application for 
existing small MWC units. The Title V application submittal date 
is based either on the promulgation of 40 CFR Part 60, Subpart 
BBBB (December 6, 2003), or the effective date of the applicable 
state, tribal, or federal operating permits program, whichever is 
later. The section also defines a "complete" Title V permit appli­
cation as one that has been determined or deemed complete by 
the relevant permitting authority under the FCAA, §503(d) and 
40 CFR §70.5(a)(2). 
To clarify and simplify the requirements of this section, the com­
mission proposes to delete references to 40 CFR Part 71 in sub­
sections (a) and (c), since federal requirements are contained 
within this part and they are not necessary for state implemen­
tation of the rules. 
This section was not included in the emission guidelines pub­
lished in the December 6, 2000, issue of the Federal Register; 
however, it was included in the federal plan promulgation that 
was published in the January 31, 2003, issue of the Federal Reg-
ister (68 FR 5144), as 40 CFR Part 62, Subpart JJJ, §62.15400 
(When must I submit a title V permit application for my existing 
small municipal waste combustion unit?). The federal plan pro­
mulgation, including this Title V requirement, became effective 
on December 6, 2002. Therefore, to ensure that the incorpo­
rated rules are as protective as the EPA’s rules, as required by 
FCAA, §129, the commission included this section regarding the 
Title V permit requirement into its incorporation in Division 3. 
§113.2174--Tables Relating to Division 3. 
The commission proposes new §113.2174, which contains 
the tables referenced in Division 3. These tables include the 
following: Compliance Schedules and Increments of Progress; 
Class I Emission Limits for Existing Small Municipal Waste 
Combustion Units; Class I Nitrogen Oxides Emission Limits 
for Existing Small Municipal Waste Combustion Units; Class 
II Emission Limits for Existing Small Municipal Waste Com­
bustion Unit; Carbon Monoxide Emission Limits for Existing 
Small Municipal Waste Combustion Units; Requirements for 
Validating Continuous Emission Monitoring Systems (CEMS); 
Requirements for Continuous Emission Monitoring Systems 
(CEMS); and Requirements for Stack Tests. 
Table 1 specifies the compliance schedules and increments of 
progress for Class I and Class II units. The emission guidelines 
for 40 CFR Part 60, Subpart BBBB define  Class I units as small  
MWC units subject to the subpart that are located at MWC plants 
with an aggregate plant combustion capacity greater than 250 
tons per day of municipal solid waste. Class II units are defined 
as small MWC units subject to the subpart that are located at 
MWC plants with aggregate plant combustion capacity less than 
or equal to 250 tons per day of municipal solid waste. If the owner 
or operator plans to achieve final compliance for a unit more than 
1 year following the effective date of state plan approval, and a 
permit modification is not required, or more than 1 year follow­
ing the date of issuance of a revised construction or operating 
permit if a permit modification is required, owners or operators 
of the units must meet the deadlines for defined increments of 
progress. Five increments of progress are required for Class I 
units, and two are required for Class II units. The last increment 
for both types of units is final compliance. The first increment for 
all units, which is submission of the final control plan, is within 60 
days from the date the TCEQ publishes notice in the  Texas Reg-
ister of state plan approval. Class I units are required to meet 
three additional increments of progress before meeting the final 
compliance date, and these increment deadlines are: no later 
than 18 months from the date the TCEQ publishes notice in the 
Texas Register of state plan approval for Increment 2; no later 
than 24 months from the date the TCEQ publishes notice in the 
Texas Register of state plan approval for Increment 3; no later 
than 34 months from the date the TCEQ publishes notice in the 
Texas Register of state plan approval for Increment 4; and no 
later than 36 months from the date the TCEQ publishes notice in 
the Texas Register of state plan approval for Increment 5. Class 
II units must only meet Increment 1 and then Increment 5, or final 
progress. Class II units are also given no later than 36 months 
from the date the TCEQ publishes notice in the Texas Register 
of state plan approval to meet Increment 5. 
To clarify and simplify the information in the tables contained in 
this section, the commission proposes minor formatting changes 
and also proposes to delete information that may confuse reg­
ulated entities, such as references to past federal compliance 
dates. 
Division 4, Emissions Guidelines and Compliance Times for 
Commercial and Industrial Solid Waste Incineration Units That 
Commenced Construction On or Before November 30, 1999 
(40 CFR Part 60, Subpart DDDD) 
§113.2200--Definitions. 
The commission proposes new §113.2200, which defines terms 
used in new Division 4 that are either previously undefined or 
are used differently  by the federal emission guidelines that are 
the basis for the rules. The definitions are taken from 40 CFR 
§60.2875 (What definitions must I know?). 
For clarification, the commission proposes to modify the wording 
in paragraph (14)(C), under the definition of deviation. In the por­
tion of the sentence in paragraph (14)(C) that states ". . . regard­
less or whether or not such failure is permitted by this division. 
. .," the commission proposes to insert the word "of." Therefore, 
the sentence would read as ". . .regardless of whether or not 
such failure is permitted by this division." 
Also for clarification, the commission proposes to modify the 
wording in paragraph (16), under the definition of discard. This 
definition includes a reference both to Division 4 and to 40 CFR 
Part 60, Subpart DDDD, and because the Chapter 113 rules in 
Division 4 are equivalent to Subpart DDDD, the additional word­
ing is unnecessary. The definition of solid waste, paragraph (30), 
contains a similar reference to Subpart CCCC, and the commis­
sion also proposes to delete this reference, because Subpart 
CCCC applies to new sources, not existing sources, which is 
the subject of Division 4. 
In the September 22, 2005, issue of the Federal Register (70 FR 
55568), the EPA published amended versions of the definitions 
for solid waste, commercial or industrial waste, and CISWI unit. 
Because a federal court has issued a full vacatur of these three 
definitions, the versions contained in this rule package are the 
versions as published in the December 1, 2000, issue of the 
Federal Register (65 FR 75338). 
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§113.2201--What are my requirements for meeting increments 
of progress and achieving final compliance? 
The commission proposes new §113.2201, which states that to 
achieve compliance more than 1 year following the effective date 
of the state plan approval, a final control plan must be submitted 
and final compliance must be achieved. 
§113.2202--When must I complete each increment of progress? 
The commission proposes new §113.2202, which states that the 
compliance dates for each increment of progress are established 
in Table 1 of Division 4 (§113.2261). 
§113.2203--What must I include in the notifications of achieve-
ment of increments of progress? 
The commission proposes new §113.2203, which requires 
that the following three items be included in the notification of 
achievement of increments of progress: notification that the 
increment of progress has been achieved; items required to be 
submitted with each increment of progress; and signature of the 
owner or operator of the unit. 
§113.2204--When must I submit the notifications of achievement 
of increments of progress? 
The commission proposes new §113.2204, which states that the 
notifications of achievement of increments of progress must be 
postmarked no later than 10 business days after the compliance 
date for the increment. 
§113.2205--What if I do not meet an increment of progress? 
The commission proposes new §113.2205, which states that a 
notification must be submitted to the executive director post­
marked within 10 business days if an increment of progress is 
not met. The proposed section also states that reports must con­
tinue to  be submitted until  the increment of progress is met. 
§113.2206--How do I comply with the increment of progress for 
submittal of a control plan? 
The commission proposes new §113.2206, which states that to 
be in compliance with the increment of progress for submittal 
of a control plan, the final control plan must include the follow­
ing: description of control devices and process changes; type of 
waste burned; maximum design waste burning capacity; maxi­
mum charge rate; and petition for site-specific operating limits, if 
applicable. In addition, a copy of the final control plan must be 
maintained onsite. 
§113.2207--How do I comply with the increment of progress for 
achieving final compliance? 
The commission proposes new §113.2207, which requires that 
all process changes and retrofit construction be completed for 
the final compliance of the increment of progress. 
§113.2208--What must I do if I close my commercial and indus-
trial solid waste incineration unit and then restart it? 
The commission proposes new §113.2208, which states that if 
a CISWI unit is closed and restarted before the final compliance 
date, the increments of progress must be met as specified in 
§113.2201. The section states that if the CISWI is restarted af­
ter the final compliance date, emission control retrofits must be 
completed and the emission limitations and operating limits must 
be met on the date the unit restarts.  
§113.2209--What must I do if I plan to permanently close my 
commercial and industrial solid waste incineration unit and not 
restart it? 
The commission proposes new §113.2209, which states that if 
the owner or operator chooses to permanently close the CISWI 
unit rather than comply with the state plan, a closure notification 
must be submitted to the executive director by the date the final 
control plan is due. 
§113.2210--What is a waste management plan? 
The commission proposes new §113.2210, which states that a 
waste management plan is a written plan that identifies both the 
feasibility and the methods used to reduce or separate certain 
components of solid waste from the waste stream to reduce or 
eliminate toxic emissions from incinerated waste. 
§113.2211--When must I submit my waste management plan? 
The commission proposes new §113.2211, which specifies that 
Table 1 of Division 4 (§113.2261) contains the dates to submit 
the waste management plan. 
§113.2212--What should I include in my waste management 
plan? 
The commission proposes new §113.2212, which details what 
must be included in the waste management plan, such as con­
sideration of the reduction or separation of waste-stream ele­
ments and any additional waste management measures. The 
proposed section states that measures that are considered prac­
tical and feasible, based on certain specific criteria, must be im­
plemented. 
§113.2213--What are the operator training and qualification re-
quirements? 
The commission proposes new §113.2213, which states that no 
CISWI unit can be operated unless a fully trained and qualified 
CISWI unit operator is accessible within 1 hour. The proposed 
section also states that operator training and qualification must 
be obtained through a state-approved program or an incinera­
tor operator training course must be completed. The proposed 
section lists the three elements that the operator training course 
must include, which are: training on 11 topics as specified in this 
section; an examination designed and administered by the in­
structor; and written material covering the training course topics 
that can serve as a reference following completion of the course. 
§113.2214--When must the operator training course be com-
pleted? 
The commission proposes new §113.2214, which requires that 
the operator training course be completed by the later of the fol­
lowing: the final compliance date; six months after CISWI unit 
startup; or six months after an employee assumes responsibility 
for operating or supervising the operation of the CISWI unit. 
§113.2215--How do I obtain my operator qualification? 
The commission proposes new §113.2215, which states that 
operator qualification must be obtained by completing a train­
ing course. The proposed section also states that the qualifi ­
cation is valid from the date the training course is completed 
and the operator passes the examination successfully. As stated 
in §113.2216, operators must complete an annual review or re­
fresher course to maintain qualification. 
§113.2216--How do I maintain my operator qualification? 
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The commission proposes new §113.2216, which requires 
completion of an annual review or refresher course to maintain 
qualification. The section specifies that five topics must be in­
cluded: update of regulations; incinerator operation; inspection 
and maintenance; malfunctions; and operating problems. 
§113.2217--How do I renew my lapsed operator qualification? 
The commission proposes new §113.2217, which requires com­
pletion of a standard annual refresher course or a repeat of the 
initial qualification requirements to renew a lapsed operator qual­
ification. The requirement that applies is based on either a lapse 
of less than 3 years or 3 years or more. 
§113.2218--What site-specific documentation is required? 
The commission proposes new §113.2218, which requires the 
following for site-specific documentation: availability and acces­
sibility of documents at the facility for all CISWI unit operators; 
establishment of a program for reviewing this information with 
each incinerator operator; and maintenance of specific CISWI  
unit operator information in the records. 
§113.2219--What if all the qualified operators are temporarily not 
accessible? 
The commission proposes new §113.2219, which states that a 
CISWI unit may be operated by other plant personnel familiar 
with the operation if all qualified operators are temporarily not 
accessible for more than 8 hours, but less than 2 weeks. The 
proposed section also states that if all qualified operators are 
not accessible for 2 weeks or more, the executive director must 
be notified within 10 days and a status report submitted every 4 
weeks following the outlined conditions and procedures. 
In paragraph (2)(A), the commission proposes to add clarification 
that the notification to the executive director must be done within 
10 days after the end of the 2-week period in which a certified 
operator is not accessible. The commission proposes the clar­
ification regarding the beginning of the 10-day period to clearly 
outline the rule requirements for regulated entities, and similar 
clarification is proposed to be added in §§113.2121, 113.2243, 
113.2313, and 113.2341. 
§113.2220--What emission limitations must I meet and by when? 
The commission proposes new §113.2220, which requires that 
the emission limits specified in Table 2 of Division 4 (§113.2261) 
be met on the date the initial performance test is required or 
completed. 
§113.2221--What operating limits must I meet and by when? 
The commission proposes new §113.2221, which describes the 
operating limits based on whether a wet scrubber or fabric filter 
is used. In both cases, the operating limits established during 
the initial performance test must be met on the date the initial 
performance test is required or completed. 
For clarification and for consistency with §113.2228, the commis­
sion proposes to use the word "hydrogen chloride" rather than 
HCl in subsection (a)(4). 
§113.2222--What if I do not use a wet scrubber to comply with 
the emission limitations? 
The commission proposes new §113.2222, which requires a pe­
tition to the executive director for specific operating limits to be 
established during the initial performance test and continuously 
monitored thereafter for use of an air pollution control device 
other than a wet scrubber. The section states that the initial per­
formance test must not be conducted until after the petition has 
been approved, and specifies five items that must be included in 
the petition. 
§113.2223--What happens during periods of startup, shutdown, 
and malfunction? 
The commission proposes new §113.2223, which requires that 
emission limitations and operating limits apply at all times except 
during startups, shutdowns, or malfunctions of the CISWI unit. 
The proposed section further states that each malfunction must 
last no longer than 3 hours. 
§113.2224--How do I conduct the initial and annual performance 
test? 
The commission proposes new §113.2224, which details the re­
quirements for conducting initial and annual performance tests. 
The requirements include conducting a minimum of three test 
runs, and documenting that the waste burned during the  test  is  
representative. The proposed section specifies minimum run du­
ration and test methods. The proposed section also includes an 
equation regarding the pollutant concentration that must be ad­
justed to 7 percent oxygen, except for opacity. 
§113.2225--How are the performance test data used? 
The commission proposes new §113.2225, which states that 
the results of the performance tests must be used to determine 
compliance with emission limitations in Table 2 of Division 4 
(§113.2261). 
§113.2226--How do I demonstrate initial compliance with the 
emission limitations and establish the operating limits? 
The commission proposes new §113.2226, which requires an ini­
tial performance test to determine compliance with emission lim­
itations and to establish operating limits. The proposed section 
states that the initial performance test must be conducted using 
the methods in Table 2 of Division 4 (§113.2261) and §113.2224. 
§113.2227--By what date must I conduct the initial performance 
test? 
The commission proposes new §113.2227, which requires that 
the initial performance test be conducted no later than 180 days 
after final compliance. The section further states that final com­
pliance dates are specified in Table 1 of Division 4 (§113.2261). 
The commission also proposes to add language to clarify that 
the initial performance test must be conducted no later than 180 
days after the deadline for  the  final compliance date. 
§113.2228--How do I demonstrate continuous compliance with 
the emission limitations and the operating limits? 
The commission proposes new §113.2228, which requires an 
annual performance test for particulate matter, hydrogen chlo­
ride, and opacity to determine compliance with emission limita­
tions. The proposed section also states that the operating pa­
rameters must be continuously monitored and only the same 
types of waste used to establish the operating limits must be 
burned. 
§113.2229--By what date must I conduct the annual performance 
test? 
The commission proposes new §113.2229, which requires that 
the annual performance tests for particulate matter, hydrogen 
chloride, and opacity be conducted within 12 months following 
the initial performance test. The proposed section further states 
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that subsequent annual performance tests must be conducted 
within 12 months following the previous one. 
§113.2230--May I conduct performance testing less often? 
The commission proposes new §113.2230, which allows perfor­
mance testing to be conducted less often if there is test data 
for at least 3 years and all performance tests for the pollutant 
over 3 consecutive years show compliance. In addition, if the 
CISWI unit continues to meet the emission limitations, perfor­
mance tests may be conducted every third year, but within 36 
months of the previous performance test, unless there is a devi­
ation. 
§113.2231--May I conduct a repeat performance test to establish 
new operating limits? 
The commission proposes new §113.2231, which allows a re­
peat performance test to establish new values for operating lim­
its. The performance test must be repeated if the feed stream 
is different than the feed streams during any performance test 
used to demonstrate compliance. 
§113.2232--What monitoring equipment must I install and what 
parameters must I monitor? 
The commission proposes new §113.2232, which specifies that 
if a wet scrubber is used to comply with emission limitations, de­
vices for monitoring the value of the operating parameters must 
be installed, calibrated, maintained, and operated so that the wet 
scrubber complies with the operating limits listed in Table 3 of Di­
vision 4 (§113.2261). The proposed section states that if a fabric 
filter is used, a bag leak detection system must be installed, cal­
ibrated, maintained, and continuously operated as specified in 
this section and if something other than a wet scrubber is used, 
equipment necessary to monitor compliance must be installed, 
calibrated, maintained, and operated. 
§113.2233--Is there a minimum amount of monitoring data I must 
obtain? 
The commission proposes new §113.2233, which requires that 
all monitoring be conducted at all times the CISWI unit is operat­
ing, except for monitoring malfunctions, associated repairs, and 
required quality assurance or quality control activities. 
§113.2234--What records must I keep? 
The commission proposes new §113.2234, which specifies the 
13 items that must be recorded and maintained: calendar date 
of each record; records of various types of data; identification of 
calendar dates and times for which monitoring systems used to 
monitor operating limits were inoperative, inactive, malfunction­
ing, or out of control; identification of calendar dates, times, and 
durations of malfunctions; identification of calendar dates and 
times for which data show a deviation from the operating limits 
in Table 3 of this division (§113.2261); the results of the initial, 
annual, and any subsequent performance tests conducted 
to determine compliance with the emission limits and/or to 
establish operating limits, as applicable; records showing the 
names of CISWI unit operators who have completed review 
of the required site-specific documentation; records showing 
the names of CISWI unit operators who have completed the 
operator training requirements, met the criteria for qualification, 
and maintained or renewed qualification; for each qualified op­
erator, a phone and pager number; records of calibration of any 
required monitoring devices; equipment vendor specifications 
and related operation and maintenance requirements for the 
incinerator, emission controls, and monitoring equipment; the 
information listed in §113.2218(a); and on a daily basis, a log 
of the quantity of waste burned and the types of waste burned. 
The section states that these records must be maintained for at 
least 5 years. 
§113.2235--Where and in what format must I keep my records? 
The commission proposes new §113.2235, which requires that 
records be available onsite, and in either paper or electronic for­
mat that can be printed upon request, unless an alternative for­
mat is approved by the executive director. 
§113.2236--What reports must I submit? 
The commission proposes new §113.2236, which states that the 
reporting requirements summary is contained in Table 5 of Divi­
sion 4 (§113.2261). 
§113.2237--When must I submit my waste management plan? 
The commission proposes new §113.2237, which states that the 
dates for submittal of the waste management plan are located in 
Table 1 of Division 4 (§113.2261) for submittal of the final control 
plan. 
§113.2238--What information must I submit following my initial 
performance test? 
The commission proposes new §113.2238, which details the in­
formation that must be submitted no later than 60 days following 
the initial performance test. The proposed section states that 
these reports must be signed by the facilities manager. 
§113.2239--When must I submit my annual report? 
The commission proposes new §113.2239, which states that an­
nual reports must be submitted no later than 12 months following 
the submittal of the information in §113.2238.  The  section also  
states that subsequent reports must be submitted no later than 
12 months following the previous report. 
§113.2240--What information must I include in my annual report? 
The commission proposes new §113.2240, which details the ten 
items that must be included in the annual report. The ten items 
listed include: company name and address; statement by a re­
sponsible official, along with the official’s name, title, and signa­
ture; date of report and beginning and ending dates of the report­
ing period; the values for the operating limits; if no deviation from 
any emission limitation or operating limit that applies to the owner 
or operator has been reported, a statement to that effect; the 
highest recorded 3-hour average and the lowest recorded 3-hour 
average, as applicable, for each operating parameter recorded 
by calendar year; information recorded under §113.2234(2)(F) 
and (3) through (5), by calendar year; if a performance test was 
conducted during the reporting period, the results of that test; if 
the requirements of §113.2230(a) or (b) were met, and a per­
formance test was not conducted during the reporting period, a 
statement that the requirements of §113.2230(a) or (b) were met; 
and documentation of periods when all qualified CISWI unit op­
erators were unavailable for more than 8 hours, but less than 2 
weeks. The section also states that deviation reports must be 
submitted to record a deviation from the operating limits or the 
emission limitations. 
§113.2241--What else must I report if I have a deviation from the 
operating limits or the emission limitations? 
The commission proposes new §113.2241, which states that a 
deviation report must be submitted if any recorded 3-hour aver­
age parameter level is above the maximum operating limit or be­
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low the minimum operating limit established under this division, if 
the bag leak detection system alarm sounds for more than 5 per­
cent of the operating time for the 6-month reporting period, or if 
a performance test was conducted that deviated from any emis­
sion limitation. The proposed section specifies that the deadline 
is August 1 for the first half of  the  calendar year, and February 1 
for the second half of the calendar year. 
§113.2242--What must I include in the deviation report? 
The commission proposes new §113.2242, which details the six 
items that must be included in the deviation report: the calendar 
dates and times the unit deviated from the emission limitations 
or operating limit requirements; the averaged and recorded data; 
the duration and causes of each deviation from the emission lim­
itations or operating limits and corrective actions; a copy of the 
operating limit monitoring date during each deviation and any 
test report that documents the emission levels; the dates, times, 
number, duration, and causes for monitoring downtime incidents; 
and whether each deviation occurred during a period of startup, 
shutdown, or malfunction, or during another period. 
§113.2243--What else must I report if I have a deviation from the 
requirement to have a qualified operator accessible? 
The commission proposes new §113.2243, which requires that 
if all qualified operators are not accessible for 2 weeks or more, 
a notification of the deviation must be submitted within 10 days 
and a status report must be submitted to the executive director 
every 4 weeks. The proposed section also states that a unit that 
was shut down by the executive director because of a failure to 
provide an accessible qualified operator requires notification to 
the executive director once operations resume and a qualified 
operator is accessible. 
In subsection (a)(1), the commission proposes to add clarifica­
tion that the notification to the executive director must be done 
within 10 days after the end of the 2-week period in which a 
certified operator is not accessible. The commission proposes 
the clarification regarding the beginning of the 10-day period 
to clearly outline the rule requirements for regulated entities, 
and similar clarification is proposed to be added in §§113.2121, 
113.2219, 113.2313, and 113.2341. 
§113.2244--Are there any other notifications or reports that I 
must submit? 
The commission proposes new §113.2244, which requires that 
notifications or reports be submitted as required by 40 CFR 
§60.7 (Notification and record keeping). 
§113.2245--In what form can I submit my reports? 
The commission proposes new §113.2245, which allows initial, 
annual, and deviation reports to be submitted electronically or in 
paper format. The proposed section also specifies that reports 
must be postmarked on or before the submittal due dates. 
§113.2246--Can reporting dates be changed? 
The commission proposes new §113.2246, which allows semi­
annual or annual reporting dates to be changed if approved by 
the executive director. The section references 40 CFR §60.19(c) 
for procedures to seek approval to change a reporting date. 
§113.2247--Am I required to apply for and obtain a Title V oper-
ating permit for my unit? 
The commission proposes new §113.2247, which requires each 
CISWI unit owner or operator to obtain a Title V permit. As re­
quired by the model rule, the Title V application submittal date 
is based either on the promulgation of 40 CFR Part 60, Subpart 
DDDD (December 1, 2003), or on the effective date of the Title 
V permit program to which the unit is subject. 
For further clarity and precision, the commission proposes to 
change the reference to the deadlines "noted above" in para­
graph (2) to the deadlines noted in "this section." 
§113.2248--What is an air curtain incinerator? 
The commission proposes new §113.2248, which states that an 
air curtain incinerator operates by forcefully projecting a curtain 
of air across an open chamber or open pit in which combustion 
occurs. The proposed section further states that incinerators of 
this type can be constructed above or below ground and with or 
without refractory walls and floor. 
In particular, the commission notes that 40 CFR §60.2555 (What 
combustion units are exempt from my State plan?) and this 
section have added some confusion to whether air curtain in­
cinerators are obligated to apply for and obtain Title V permits, 
since both sections provide that air curtain incinerators that burn 
only 100 percent wood waste, 100 percent clean lumber, and 
100 percent mixture of only wood waste, clean lumber, and/or 
yard waste must only meet the requirements under §§60.2810 ­
60.2870, which do not include the requirement to apply for and 
obtain a Title V operating permit. However, the federal plan for 
these sources, 40 CFR Part 62, Subpart III, §62.14525, requires 
that air curtain incinerators that burn 100 percent wood waste, 
100 percent clean lumber, and 100 percent mixture of only wood 
waste, clean lumber, and/or yard waste must meet only the re­
quirements of §§62.14765 - 62.14825 and the Title V operating 
permit requirements of Subpart 62. Therefore, to further clar­
ify the requirements for air curtain incinerators under §113.2248, 
the commission proposes to add the following sentence at the 
end of subsection (b): "In addition, air curtain incinerators must 
meet the requirements of §113.2247 of this title (relating to Am I 
required to apply for and obtain a Title V operating permit for my 
unit?)." 
§113.2249--What are my requirements for meeting increments 
of progress and achieving final compliance? 
The commission proposes new §113.2249, which states that 
two increments of progress must be met if achieving compliance 
more than one year following the effective date of state plan ap­
proval: a final control plan must be submitted; and final compli­
ance must be achieved. 
§113.2250--When must I complete each increment of progress? 
The commission proposes new §113.2250, which specifies that 
the compliance dates for each increment of progress are con­
tained in Table 1 of Division 4 (§113.2261). 
§113.2251--What must I include in the notifications of achieve-
ment of increments of progress? 
The commission proposes new §113.2251, which states what 
must be included in the notification of achievement of increments 
of progress: notification of the achievement; any items required 
to be submitted with each increment of progress; and signature 
of the owner or operator of the incinerator. 
§113.2252--When must I submit the notifications of achievement 
of increments of progress? 
The commission proposes new §113.2252, which requires that 
the notifications of achievement of increments of progress be 
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postmarked no later than 10 business days after the compliance 
date for the increment. 
§113.2253--What if I do not meet an increment of progress? 
The commission proposes new §113.2253, which states that if 
an increment of progress is not met, a notification must be sub­
mitted to the executive director postmarked within 10 business 
days after the date for that increment of progress. The pro­
posed section further states that the submittal of reports must 
continue for each subsequent calendar month until the increment 
of progress is met. 
§113.2254--How do I comply with the increment of progress for 
submittal of a control plan? 
The commission proposes new §113.2254, which states that a 
control plan increment of progress must include submitting a final 
control plan and maintaining a copy onsite. 
§113.2255--How do I comply with the increment of progress for 
achieving final compliance? 
The commission proposes new §113.2255, which requires that 
all process changes and retrofit construction of control devices 
be completed for the final compliance increment of progress. 
§113.2256--What must I do if I close my air curtain incinerator 
and then restart it? 
The commission proposes new §113.2256, which states that if 
the incinerator is closed, but will reopen before the final com­
pliance date, the increments of progress must be met. If the 
incinerator will restart after the  final compliance date, emission 
control retrofits must be completed and emission limitations met 
on the date the incinerator restarts. 
§113.2257--What must I do if I plan to permanently close my air 
curtain incinerator and not restart  it?  
The commission proposes new §113.2257, which states that if 
the incinerator will be closed rather than comply with the state 
plan, a closure notification must be submitted to the executive 
director by the date the final control plan is due. 
§113.2258--What are the emission limitations for air curtain in-
cinerators? 
The commission proposes new §113.2258, which states that air 
curtain incinerators must meet an opacity limit of 10 percent 
(6-minute average) and 35 percent (6-minute average) during 
the startup period that is within the first 30 minutes of operation. 
The proposed section states that the requirements apply at all 
times except during malfunctions, and each malfunction must 
not exceed three hours. 
§113.2259--How must I monitor opacity for air curtain incinera-
tors? 
The commission proposes new §113.2259, which requires the 
use of EPA  Reference Method 9 in 40 CFR  Part  60,  Appendix  
A to determine compliance with the opacity limit. The proposed 
section states that an initial test must be conducted no later than 
180 days after the final compliance date, and that annual tests 
must be conducted thereafter, no more than 12 calendar months 
following the date of the previous test. 
As discussed in the FISCAL NOTE: COSTS TO STATE AND 
LOCAL GOVERNMENT portion of this preamble, there would 
be costs associated with training for conducting opacity testing. 
§113.2260--What are the recordkeeping and reporting require-
ments for air curtain incinerators? 
The commission proposes new §113.2260, which requires that 
records of opacity test results be maintained onsite for at least 
5 years. The proposed section states that all records must be 
made available for submittal to the executive director or for an 
inspector’s onsite review. Finally, the proposed section requires 
that an initial report be submitted no later than 60 days follow­
ing the initial opacity test and that annual opacity test results be 
submitted within 12 months following the previous report. 
§113.2261--Tables Relating to Division 4. 
The commission proposes new §113.2261, which contains 
the tables as referenced in Division 4. The tables include the 
following: Increments of Progress and Compliance Schedules; 
Emission Limitations; Operating Limits for Wet Scrubbers; Toxic 
Equivalency Factors; and Summary of Reporting Requirements. 
Table 1 specifies the compliance schedules and increments of 
progress for units subject to this division. Increment 1 is for sub­
mission of the final control plan,  and  the compliance date is no  
later than 12 months from the date the TCEQ publishes notice in 
the Texas Register of state plan approval. Increment 2 is for final 
compliance, and the compliance date is no later than 36 months 
from the date the TCEQ publishes notice in the Texas Register 
of  state plan approval.  
To clarify and simplify the information in the tables contained in 
this section, the commission proposes minor formatting changes 
and also proposes to delete information that may confuse reg­
ulated entities, such as references to past federal compliance 
dates. 
Division 5, Emission Guidelines and Compliance Times for Other 
Solid Waste Incineration Units That Commenced Construction 
On or Before December 9, 2004 (40 CFR Part 60, Subpart FFFF) 
§113.2300--Definitions. 
The commission proposes new §113.2300, which defines terms 
used in new Division 5 that are either previously undefined or 
are used differently by the federal emission guidelines that are 
the basis for the rules. The definitions are taken from 40 CFR 
§60.3078 (What definitions must I know?). 
For clarification, the commission proposes to modify the wording 
in paragraph (1)(C), under the definition of administrator. The 
commission proposes to add that the NSPS are located within 
40 CFR Part 60. 
Also for clarification, the commission proposes to modify the 
wording in paragraph (2), under the definition of air curtain in­
cinerator. This definition contains a reference both to Division 
5 and to 40 CFR Part 60, Subpart EEEE. The commission pro­
poses to delete the subpart reference, because Subpart EEEE 
applies to new sources, not existing sources, which is the sub­
ject of Division 5. The definition of MWC unit, paragraph (28), 
contains a similar reference to Subpart EEEE, and the commis­
sion also proposes to delete the subpart reference. 
§113.2301--When must I comply? 
The commission proposes new §113.2301, which specifies the 
final compliance date in Table 1 of Division 5 (§113.2357), as 
December 16, 2010. The proposed section also states that no­
tification of final compliance must be submitted to the executive 
director and postmarked within 10 business days after the final 
compliance date. 
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§113.2302--What must I do if I close my other solid waste incin-
eration unit and then restart it? 
The commission proposes new §113.2302, which requires 
achievement of final compliance by the date specified in Table 
1 of Division 5 (§113.2357) if the OSWI unit closes and then will 
restart before this date. If the OSWI unit will restart after the final 
compliance date, an emission control retrofit must be completed 
and emission limitations met when the OSWI restarts. 
§113.2303--What must I do if I plan to permanently close my 
other solid waste incineration unit and not restart it? 
The commission proposes new §113.2303, which states that an 
OSWI unit must permanently close before the final compliance 
date specified in Table 1 of Division 5 (§113.2357). 
§113.2304--What is a waste management plan? 
The commission proposes new §113.2304, which states that a 
waste management plan is a written plan that identifies both the 
feasibility and the methods used to reduce or separate certain 
components of solid waste from the waste stream to reduce or 
eliminate toxic emissions from incinerated waste. 
§113.2305--When must I submit my waste management plan? 
The commission proposes new §113.2305, which requires that 
a waste management plan be submitted no later than 60 days 
following the initial performance test as specified in Table 5 of 
Division 5 (§113.2357). 
§113.2306--What should I include in my waste management 
plan? 
The commission proposes new §113.2306, which specifies what 
must be included in the waste management plan. The proposed 
section includes the following components: consideration of the 
reduction or separation of waste-stream elements; and identi­
fication of additional waste management measures and imple­
mentation of those measures that are considered practical and 
feasible, based on certain specific criteria.  
§113.2307--What are the operator training and qualification re-
quirements? 
The commission proposes new §113.2307, which does not allow 
an OSWI unit to be operated unless a fully trained and qualified 
OSWI unit operator is accessible to the facility within 1 hour. The 
proposed section also states that operator training and qualifica­
tion must be obtained through a state-approved program or by 
completing an incinerator operator training course that includes 
at least three of the elements listed. The elements include: train­
ing on 13  specified subjects; an examination designed and ad­
ministered by the instructor; and written material covering the 
training course topics that may be a reference following comple­
tion of the course. 
§113.2308--When must the operator training course be com-
pleted? 
The commission proposes new §113.2308, which requires that 
the operator training be completed by the latest of the following 
three dates: the final compliance date as specified in Table 1 of 
Division 5 (§113.2357); six months after OSWI unit startup; or six 
months after an employee assumes responsibility for operating 
the OSWI unit or for supervising operation of the OSWI unit. 
§113.2309--How do I obtain my operator qualification? 
The commission proposes new §113.2309, which requires 
that operator qualification be obtained by completing a training 
course that satisfies certain criteria. The proposed section 
further states that qualification is valid from the date on which 
the training course is completed and the operator successfully 
passes the required examination. As stated in §113.2310, 
operators must complete an annual review or refresher course 
to maintain qualification. 
§113.2310--How do I maintain my operator qualification? 
The commission proposes new §113.2310, which states that to 
maintain operator qualification, an annual review or refresher 
course must be completed. The proposed section specifies that, 
at a minimum, five topics must be included: update of regu­
lations; incinerator operation; inspection and maintenance; re­
sponses to malfunctions; and operating problems. 
§113.2311--How do I renew my lapsed operator qualification? 
The commission proposes new §113.2311, which states that if 
operator qualification lapses for less than 3 years, a standard an­
nual refresher course must be completed. The proposed section 
states that if the lapse is 3 years or more, the initial qualification 
requirements must be repeated. 
§113.2312--What site-specific documentation is required? 
The commission proposes new §113.2312, which describes the 
site-specific documentation that is required to be in compliance. 
The proposed section specifies nine types of documents that 
must be available at the facility and readily accessible for all 
OSWI unit operators. The proposed section further states that a 
program for reviewing the information must be established with 
each incinerator operator by the dates specified. Finally, the pro­
posed section includes the required training records. 
§113.2313--What if all the qualified operators are temporarily not 
accessible? 
The commission proposes new §113.2313, which states that de­
pending on the length of time the qualified operator is not acces­
sible, one of three criteria must be met. The criteria are: for 12 
hours or less, the OSWI unit may be operated by other plant 
personnel familiar with the operation of the OSWI unit; for more 
than 12 hours, but less than 2 weeks, the OSWI unit may be 
operated by other plant personnel familiar with the operation of 
the OSWI unit; however, records of the period when the qualified 
operator was not accessible must be maintained and reported; 
for 2 weeks or more, the executive director must be notified of 
the deviation in writing within 10 days and status reports must 
be provided to the EPA every 4 weeks. The proposed section 
also states that status reports must outline what is being done to 
ensure that a qualified operator is accessible, when a qualified 
operator might be accessible, and contain a request for approval 
to continue operation. 
In paragraph (3)(A), the commission proposes to add clarification 
that the notification to the executive director must be done within 
10 days after the end of the 2-week period in which a certified 
operator is not accessible. The commission proposes the clar­
ification regarding the beginning of the 10-day period to clearly 
outline the rule requirements for regulated entities, and similar 
clarification is proposed to be added in §§113.2121, 113.2219, 
113.2243, and 113.2341. 
In paragraph (3)(B) and in paragraph (3)(B)(ii), the commis­
sion proposes to change the recipient of status reports and 
approval of continued operation from the EPA, as is stated 
in 40 CFR Part 60, Subpart FFFF, to the executive director. 
The commission proposes this change so that this section is 
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consistent with §113.2121 (40 CFR §60.1685, Subpart BBBB) 
and with §113.2219 (40 CFR §60.2665, Subpart DDDD). The 
commission also proposes this change because it is appropriate 
that  the TCEQ be informed of changes  in  the status of qualified 
operators for consistent and effective enforcement of the rules. 
§113.2314--What emission limitations must I meet and by when? 
The commission proposes new §113.2314, which states that the 
emission limitations that must be met on the date the initial per­
formance test is required or completed are specified in Table 2 
of Division 5 (§113.2357). 
§113.2315--What operating limits must I meet and by when? 
The commission proposes new §113.2315, which, for wet scrub­
bers, requires that operating limits for four operating parameters 
be established: maximum charge rate; minimum pressure drop 
across the wet scrubber; minimum scrubber liquor flow rate; and 
minimum scrubber liquor pH. The operating limits established 
during the initial performance test must be met beginning on the 
date 180 days after the final compliance date. 
§113.2316--What if I do not use a wet scrubber to comply with 
the emission limitations? 
The commission proposes new §113.2316, which states that if 
an air pollution control device other than a wet scrubber is used, 
or emissions are limited in some other manner to comply with 
the emission limitations, a petition must be submitted to the EPA 
for specific operating limits, the values of which are to be estab­
lished during the initial performance test and then continuously 
monitored thereafter. The proposed section states that an initial 
performance test must not be conducted until after the petition 
has been approved by the EPA. A listing of what must be in­
cluded in the petition is detailed in this proposed section. 
§113.2317--What happens during periods of startup, shutdown, 
and malfunction? 
The commission proposes new §113.2317, which states that 
emission limitations and operating limits apply at all times, ex­
cept during OSWI unit startups, shutdowns, or malfunctions. 
For clarification, the commission proposes to add that OSWI 
unit startups, shutdowns, and malfunctions should last no longer 
than 3 hours. This additional language will make this section 
consistent with similar sections in Division 3 (§113.2123) and Di­
vision 4 (§113.2223). 
§113.2318--How do I conduct the initial and annual performance 
test? 
The commission proposes new §113.2318, which requires that 
all performance tests be conducted using the methods and spec­
ifications listed in this proposed section to be in compliance. 
§113.2319--How are the performance test data used? 
The commission proposes new §113.2319, which requires that 
the results of performance tests be used to demonstrate compli­
ance with the emission limits in Table 2 of Division 5 (§113.2357). 
§113.2320--How do I demonstrate initial compliance with the 
emission limitations and establish the operating limits? 
The commission proposes new §113.2320, which requires that 
an initial performance test be conducted to determine compli­
ance with the emission limitations and to establish operating lim­
its. The proposed section states that the requirements for emis­
sion limitations and the test methods for the initial performance 
test are found in Table 2 of Division 5 (§113.2357). 
§113.2321--By what date must I conduct the initial performance 
test? 
The commission proposes new §113.2321, which requires that 
the initial performance test be conducted no later than 180 days 
after the final compliance date listed in Table 1 of Division 5 
(§113.2357). 
§113.2322--How do I demonstrate continuous compliance with 
the emission limitations and the operating limits? 
The commission proposes new §113.2322, which requires that 
an annual performance test be conducted for all the pollutants 
in Table 2 of Division 5 (§113.2357) for each OSWI unit to deter­
mine compliance with the emission limits. The proposed section 
also states that to determine compliance with the carbon monox­
ide limits, carbon monoxide emissions and operating parameters 
must be continuously monitored. 
§113.2323--By what date must I conduct the annual performance 
test? 
The commission proposes new §113.2323, which requires that 
annual performance tests be conducted within 12 months of the 
initial performance test. The proposed section also states that 
subsequent annual performance tests must be conducted within 
12 months following the previous one. 
§113.2324--May I conduct performance testing less often? 
The commission proposes new §113.2324, which allows perfor­
mance tests to be conducted less often for a given pollutant if 
test data exists for at least three consecutive annual tests, and 
all performance tests over that period show compliance with the 
emission limit. The proposed section further states that if a per­
formance test shows a deviation from an emission limitation for 
any pollutant, annual tests must be conducted for that pollutant 
until three consecutive annual performance tests for that pollu­
tant all demonstrate compliance. 
§113.2325--May I conduct a repeat performance test to establish 
new operating limits? 
The commission proposes new §113.2325, which allows a re­
peat performance test to be conducted at any time to establish 
new operating limits. The proposed section also states that the 
executive director may request a repeat performance test at any 
time. 
§113.2326--What continuous emission monitoring systems must 
I install? 
The commission proposes new §113.2326, which requires that 
continuous emission monitoring systems be installed, calibrated, 
maintained, and operated for carbon monoxide and oxygen. The 
proposed section states that each continuous emission monitor­
ing system must be in compliance with 40 CFR §60.13. 
§113.2327--How do I make sure my continuous emission moni-
toring systems are operating correctly? 
The commission proposes new §113.2327, which details the four 
requirements for ensuring that the continuous emission monitor­
ing systems are operating correctly. The proposed section spec­
ifies evaluation and quality assurance procedures that must be 
followed. 
For clarification in subsection (c), the commission proposes to 
specify that the reference to EPA Method 3 or 3A is located in 40 
CFR Part 60, Appendix A. 
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§113.2328--What is my schedule for evaluating continuous emis-
sion monitoring systems? 
The commission proposes new §113.2328, which requires that 
annual evaluations of the continuous emission monitoring sys­
tems  be  conducted no more than 12 months after  the previous  
evaluation. The proposed section also states that daily and quar­
terly evaluations must be conducted in accordance with 40 CFR 
Part 60, Appendix F. 
§113.2329--What is the minimum amount of monitoring data I 
must collect with my continuous emission monitoring systems, 
and is the data collection requirement enforceable? 
The commission proposes new §113.2329, which details the 
minimum amount of monitoring data that is required to be col­
lected from the continuous emission monitoring systems to be 
in compliance. The proposed section also states that a failure  
to obtain the minimum required data is a deviation from the data 
collection requirement. The proposed section further references 
Table 4 in Division 5 (§113.2357) for alternatives if continuous 
emission monitoring systems are temporarily unavailable to 
meet the data collection requirements. 
§113.2330--How do I convert my 1-hour arithmetic averages into 
the appropriate averaging times and units? 
The commission proposes new §113.2330, which requires the 
use of equations in 30 TAC §113.2356 (What equations must I 
use?) to calculate emissions at 7 percent oxygen and the 12­
hour rolling averages for concentrations of carbon monoxide. 
§113.2331--What operating parameter monitoring equipment 
must I install, and what operating parameters must I monitor? 
The commission proposes new §113.2331, which specifies re­
quired procedures for using a wet scrubber or a method or air 
pollution control device other than a wet scrubber to comply with 
the emission limitations. 
§113.2332--Is there a minimum amount of operating parameter 
monitoring data I must obtain? 
The commission proposes new §113.2332, which requires that 
monitoring be conducted at all times the OSWI unit is operat­
ing, except for monitor malfunctions, associated repairs, and re­
quired quality assurance or control activities. The proposed sec­
tion states that valid data must be obtained for at least 75 per­
cent of the operating hours per day for at least 90 percent of the 
operating days per calendar quarter and that to not obtain the 
minimum data is a deviation. 
§113.2333--What records must I keep? 
The commission proposes new §113.2333, which lists the 14 
items that must be maintained for a period of at least 5 years: the 
calendar date of each record; several types of records as spec­
ified in the section; an identification of calendar dates and times 
for which continuous emission monitoring systems or monitoring 
systems used to monitor operating limits were inoperative, inac­
tive, malfunctioning, or out of control; an identification of calen­
dar dates, times, and durations of malfunctions; an identification 
of calendar dates and times for which monitoring data show a 
deviation from the carbon monoxide emissions limit in Table 2 of 
this division (§113.2357) or a deviation from the operating limits 
in Table 3 of this division (§113.2357) or a deviation from other 
operating limits established under §113.2316; calendar dates 
when continuous monitoring systems did not collect the mini­
mum amount of data required under §113.2329 and §113.2332; 
for carbon monoxide continuous emissions monitoring systems, 
documentation of the results of the daily drift tests and quarterly 
accuracy determinations; records of the calibration of any mon­
itoring devices required under §113.2331; the results of the ini­
tial, annual, and any subsequent performance tests conducted 
to determine compliance with the emission limits and/or to estab­
lish operating limits, as applicable; records showing the names 
of OSWI unit operators who have completed review of the in­
formation in §113.2312(a) as required by §113.2312(b); records 
showing the names of the OSWI unit operators who have com­
pleted the operator training requirements under §113.2307, met 
the criteria for qualification under §113.2309, and maintained or 
renewed their qualification under §113.2310 or §113.2311; for 
each qualified operator, the phone and/or pager number at which 
the operator can be reached; equipment vendor specifications 
and related operation and maintenance requirements for the in­
cinerator, emission controls, and monitoring equipment; and the 
information listed in §113.2312(a). 
§113.2334--Where and in what format must I keep my records? 
The commission proposes new §113.2334, which requires that 
records be maintained on site for at least 2 years. The proposed 
section states that the records may be maintained off site for 
the remaining 3 years, and that all records must be in paper or 
electronic format that can be printed upon request, unless an 
alternative format has been approved by the executive director. 
For clarification, the commission proposes to state at the begin­
ning of subsection (a) that each record must be maintained for 
at least five years. This additional language ensures that there 
is no conflict with the requirements of §113.2333. 
§113.2335--What reports must I submit? 
The commission proposes new §113.2335, which states that 
reporting  requirements are  located in Table 5 of Division 5  
(§113.2357). 
§113.2336--What information must I submit following my initial 
performance test? 
The commission proposes new §113.2336, which states that the 
following information must be submitted no later than 60 days 
following the initial performance test: the complete test report; 
values for the site-specific operating limits; and the waste man­
agement plan. 
§113.2337--When must I submit my annual report? 
The commission proposes new §113.2337, which requires that 
the annual report be submitted no later than 12 months follow­
ing the submission of information required in §113.2336. The 
proposed section further states that subsequent reports must be 
submitted no more than 12 months following the previous report. 
§113.2338--What information must I include in my annual report? 
The commission proposes new §113.2338, which lists the 10 
items that are required to be included in the annual report to be 
in compliance: company name and address; statement by the 
owner or operator certifying the truth, accuracy, and complete­
ness of the report; the date of the report and beginning and end­
ing dates of the reporting period; the values for the operating 
limits; if no deviation from any emission limitation or operating 
limit that applies to the owner or operator has been reported, 
a statement that there was no deviation from the emission limi­
tations or operating limits during the reporting period; the high­
est recorded 12-hour average and the lowest recorded 12-hour 
average, as applicable, for carbon monoxide emissions and the 
highest recorded 3-hour average and the lowest recorded 3-hour 
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average, as applicable, for each operating parameter recorded 
for the calendar year being reported; information recorded un­
der §113.2333(2)(F) and (3) through (5) for the calendar year 
being reported; if a performance test was conducted during the 
reporting period, the results of that test; if the requirements of 
§113.2324(a) or (b) were met, and a performance test was not 
conducted during the reporting period, a statement that the re­
quirements of §113.2324(a) or (b) were met, and therefore, a 
performance test was not required during the reporting period; 
and documentation of periods when all qualified OSWI unit op­
erators were unavailable for more than 12 hours, but less than 2 
weeks. 
To clarify and simplify the requirements of this section, the com­
mission proposes to delete the reference to 40 CFR Part 71 in 
paragraph (2), since federal requirements are contained within 
this part and they are not necessary for state implementation of 
the rules. 
§113.2339--What else must I report if I have a deviation from the 
operating limits or the emission limitations? 
The commission proposes new §113.2339, which requires that 
a deviation report be submitted if any recorded 3-hour average 
parameter level is above the maximum operating limit or below 
the minimum operating limit, if any recorded 12-hour average 
carbon monoxide emission rate is above the emission limitation, 
if the control device was bypassed, or if a performance test was 
conducted that showed a deviation from any emission limitation. 
The proposed section  also states that the deviation report must 
be submitted by August 1 of the year the data was collected 
during the first half of the calendar year (January 1 to June 30), 
and by February 1 of the following year for data collected during 
the second half of the calendar year (July 1 to December 31). 
§113.2340--What must I include in the deviation report? 
The commission proposes new §113.2340, which details the 
seven items that must be included in deviation reports for any 
pollutant or operating parameter that deviated from the emission 
limitations or operating limits: the calendar dates and times the 
unit deviated from the emission limitations or operating limit 
requirements; the averaged and recorded data for those dates; 
durations and causes of each deviation from the emission 
limitations or operating limits and your corrective actions; a copy 
of the operating limit monitoring data during each deviation and 
any test report that documents the emission levels; the dates, 
times, number, duration, and causes for monitor downtime 
incidents; whether each deviation occurred during a period of 
startup, shutdown, or malfunction, or during another period; and 
the dates, times, and durations of any bypass of the control 
device. 
§113.2341--What else must I report if I have a deviation from the 
requirement to have a qualified operator accessible? 
The commission proposes new §113.2341, which states that if 
all qualified operators are not accessible for 2 weeks or more, 
a notification of deviation must be submitted within 10 days and 
a status report must be submitted to the EPA every 4 weeks. 
In addition, the proposed section states that a request must be 
submitted to the EPA to continue operation of the OSWI unit. 
The proposed section further states that the EPA must be noti­
fied once a qualified operator is accessible and operations have 
resumed if the unit was shut down by the EPA due to a failure to 
provide an accessible qualified operator. 
In subsection (a)(1), the commission proposes to add clarifica­
tion that the notification to the executive director must be done 
within 10 days after the end of the 2-week period in which  a  
certified operator is required to be onsite. The commission pro­
poses the clarification regarding the beginning of the 10-day pe­
riod to clearly outline the rule requirements for regulated entities, 
and similar clarification is proposed to be added in §§113.2121, 
113.2219, 113.2243, and 113.2313. 
In subsection (a)(2), subsection (a)(2)(C), and in subsection (b), 
the commission proposes to change the recipient of status re­
ports and approval of continued operation from the EPA, as is 
stated in 40 CFR Part 60, Subpart FFFF, to the executive direc­
tor. The commission proposes this change so that this section is 
consistent with §113.2243 (40 CFR §60.2785, Subpart DDDD). 
The commission also proposes this change because it is appro­
priate that the TCEQ be informed of changes in the status of 
qualified operators for consistent and effective enforcement of 
the rules. 
§113.2342--Are there any other notifications or reports that I 
must submit? 
The commission proposes new §113.2342, which requires that 
the notifications in 40 CFR §60.7 also be submitted. 
§113.2343--In what form can I submit my reports? 
The commission proposes new §113.2343, which requires that 
initial, annual, and deviation reports be submitted electronically 
or in paper format, postmarked on or before the submittal due 
dates. 
§113.2344--Can reporting dates be changed? 
The commission proposes new §113.2344, which states that if 
the executive director agrees, the semiannual and annual report­
ing dates may be changed. The proposed section references 40 
CFR §60.19(c) for the required procedures to seek approval to 
change a reporting date. 
§113.2345--Am I required to apply for and obtain a Title V oper-
ating permit for my unit? 
The commission proposes new §113.2345, which states that un­
less you meet the requirements for an exemption in 40 CFR 
§60.2993 (Are any combustion units excluded from my State 
plan?), if you are subject to an applicable EPA-approved and 
effective FCAA, §111(d)/129 state or tribal plan or an applicable 
and effective federal plan, you are required to apply for and ob­
tain a Title V operating permit. The rules in this division require 
that owners or operators of air curtain incinerators obtain a Title 
V permit; however, these units are only required to comply with 
limited requirements, as opposed to larger entities. 
§113.2346--When must I submit a Title V permit application for 
my existing unit? 
The commission proposes new §113.2346, which provides the 
specific dates that a Title V permit application must be submitted 
for existing units: 12 months after the effective date of any appli­
cable EPA-approved FCAA, §111(d)/129 state or tribal plan; 12 
months after the effective date of any applicable federal plan; or 
December 16, 2008, whichever is earlier. Because there is cur­
rently no approved state or federal plan, December 16, 2008, is 
the required submission date for federal operating permit appli­
cations. 
To clarify and simplify the requirements of this section, the com­
mission proposes to delete references to 40 CFR Part 71 in sub­
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sections (a), (c), and (d), since federal requirements are con­
tained within this part and they are not necessary for state im­
plementation of the rules. 
§113.2347--What are the requirements for temporary-use incin-
erators and air curtain incinerators used in disaster recovery? 
The commission proposes new §113.2347, which states that 
temporary-use incinerators and air curtain incinerators used in 
disaster recovery are exempt from Division 5 if they follow cer­
tain requirements. The proposed section defines a disaster or 
emergency as a tornado, hurricane, flood, ice storm, high winds, 
or act of bioterrorism, and specifies that the exclusion only ap­
plies in an area declared a State of Emergency. The proposed 
section specifies the periods of time and required notifications 
for the exclusion from the rules in Division 5. 
§113.2348--What is an air curtain incinerator? 
The commission proposes new §113.2348, which states that an 
air curtain incinerator operates by forcefully projecting a curtain 
of air across an open, integrated combustion chamber (fire box) 
or open pit or trench (trench burner) in which combustion oc­
curs. The proposed section also states that air curtain inciner­
ators used to burn only 100 percent wood waste, clean lumber, 
yard waste, or a mixture of the three materials are required to 
meet only the requirements in §§113.2348 - 113.2355. 
For clarification, the commission proposes to modify the word­
ing in subsection (a), which contains a reference both to Division 
5 and to 40 CFR Part 60, Subpart EEEE. The commission pro­
poses to delete the subpart reference, because Subpart EEEE 
applies to new sources, not existing sources, which is the sub­
ject of Division 5. 
§113.2349--When must I comply if my air curtain incinerator 
burns only wood waste, clean lumber, and yard waste? 
The commission proposes new §113.2349, which requires air 
curtain incinerators that burn only wood waste, clean lumber, 
and yard waste  to  comply  with the final compliance date listed in  
Table 1 of Division 5 (§113.2357). The proposed section states 
that notification to the executive director is required and must be 
postmarked within 10 business days after the final compliance 
date. 
§113.2350--What must I do if I close my air curtain incinerator 
that burns only wood waste, clean lumber, and yard waste and 
then restart it? 
The commission proposes new §113.2350, which states that if 
the incinerator is closed, but will reopen before the final compli­
ance date, the final compliance date specified in Table 1 of Divi­
sion 5 (§113.2357) must be met. If the incinerator is closed, but 
will restart after the final compliance date, the emission limita­
tions must be met on the date the incinerator restarts operation. 
§113.2351--What must I do if I plan to permanently close my air 
curtain incinerator that burns only wood waste, clean lumber, and 
yard waste and not restart it? 
The commission proposes new §113.2351, which states that if 
the incinerator is permanently closed and will not restart, the unit 
must be closed before the final compliance date listed in Table 1 
of Division 5 (§113.2357). 
§113.2352--What are the emission limitations for air curtain in-
cinerators that burn only wood waste, clean lumber, and yard 
waste? 
The commission proposes new §113.2352, which states that 
within 180 days after the final compliance date in Table 1 of Divi­
sion 5 (§113.2357), air curtain incinerators that burn only wood 
waste, clean lumber, and yard waste must meet an opacity limit 
of 10 percent (6-minute average) and 35 percent (6-minute av­
erage) during the startup period that is within the first 30 minutes 
of operation. 
§113.2353--How must I monitor opacity for air curtain incinera-
tors that burn only wood waste, clean lumber, and yard waste? 
The commission proposes new §113.2353, which requires the 
use  of EPA  Reference Method 9 in 40 CFR  Part 60, Appendix 
A, to determine compliance with the opacity limit. An initial test 
would be conducted within 180 days after the final compliance 
date, and annual tests conducted thereafter. As discussed in 
the FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENT portion of this preamble, there would be costs associated 
with training for conducting opacity testing. 
§113.2354--What are the recordkeeping and reporting require-
ments for air curtain incinerators that burn only wood waste, 
clean lumber, and yard waste? 
The commission proposes new §113.2354, which requires that 
records of results of all initial and annual opacity test results, as 
well as a copy of the initial and annual reports, be maintained for 
at least 5 years. The proposed section also states that records 
of results must be kept in either paper copy or computer-read­
able format that can be printed upon request, and that all records 
must be made available to the executive director or for an inspec­
tor’s review. The proposed section further states that an initial 
report must be submitted no later than 60 days following the ini­
tial opacity test and annual opacity test results must be submitted 
within 12 months following the previous report. As specified in 
the proposed section, initial and annual opacity test reports must 
be submitted as electronic or paper copy on or before the appli­
cable submittal date. 
§113.2355--Am I required to apply for and obtain a Title V oper-
ating permit for my air curtain incinerator that burns only wood 
waste, clean lumber, and yard waste? 
The commission proposes new §113.2355, which specifies that 
if the air curtain incinerator is subject to Division 5, an applica­
tion for a Title V operating permit must be submitted. 40 CFR 
§60.2993 contains a listing of types of units that are excluded 
from the requirements of the state plan, as long as the owner or 
operator meets the requirements of 40 CFR §60.2993. 
§113.2356--What equations must I use? 
The commission proposes new §113.2356, which contains the 
two equations that must be used in Division 5. The equations are 
for determining the following: pollutant concentration adjusted to 
7 percent oxygen and average carbon monoxide pollutant rate 
for each 12-hour period. 
For clarification and for consistency with the equation contained 
within subsection (a), the commission proposes to use the word 
"oxygen," rather than using O2 in subsection (d). 
§113.2357--Tables Relating to Division 5. 
The commission proposes new §113.2357, which contains the 
tables relating to Division 5. The tables are as follows: Compli­
ance Schedule; Emission Limitations; Operating Limits for Incin­
erators and Wet Scrubbers; Requirements for Continuous Emis­
sion Monitoring Systems (CEMS); and Summary of Reporting 
Requirements. 
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Table 1 specifies the compliance schedule for units subject to this 
division. Final compliance is required by December 16, 2010. 
To clarify and simplify the information in the tables contained in 
this section, the commission proposes minor formatting changes 
and also proposes to delete information that may confuse reg­
ulated entities, such as references to past federal compliance 
dates. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENT 
Nina Chamness, Analyst, Strategic Planning and Assessment, 
determined that, for the first five-year period the proposed rules 
are in effect,  fiscal implications are anticipated for the agency as 
a result of administration or enforcement of the proposed rules. 
Revenue in Account 5094 - Operating Permit Fees - Dedicated 
will increase due to the collection of annual emissions fees on 
units that have not previously been required to obtain Title V 
permits. Any additional revenue collected will be used to offset 
any additional costs to implement and administer the proposed 
rules. Other state agencies and local governments that own or 
operate existing waste combustion or incineration units may also 
experience fiscal implications under the proposed rules. 
The purpose of the proposed rules is to incorporate existing EPA 
regulations that affect air emissions of the following waste com­
bustion or incineration units: small MWC units constructed on 
or before August 30, 1999; CISWI units that commenced con­
struction on or before November 30, 1999; and OSWI units that 
commenced construction on or before December 9, 2004. The 
agency is not imposing any new costs in this rulemaking that 
would not have been imposed by the EPA. The proposed rules 
will amend 30 TAC Chapter 113, Subchapter D by adding new Di­
visions 3, 4, and 5 in order to receive delegated authority from the 
EPA to administer these emission guidelines. In addition to the 
proposed rules, the agency must submit a corresponding state 
plan before the EPA will delegate regulatory responsibility to the 
agency. 
In establishing new emission guidelines for these waste com­
bustion and incineration units, the EPA allowed some flexibility 
with regards to emission and testing requirements and various 
exclusions and alternative disposal methods in order to minimize 
the economic impact on small entities that might own or operate 
these units. For MWC units, the EPA allowed for less frequent 
testing. For CISWI units, the EPA allowed for alternative dis­
posal methods, such as off-site landfills. For OSWI units, the 
EPA provided various exclusions or alternative disposal options 
for some emission sources. For these reasons, the EPA deter­
mined that these emission guidelines would have no significant 
economic impact on the majority of small entities affected by the 
federal rules. 
The agency expects that many of the state agencies, local gov­
ernments, and businesses owning these types of waste com­
bustion and incineration units will already have complied with the 
emission guidelines established by the EPA or be able to avail 
themselves of the alternative methods of compliance provided by 
the EPA. However, those entities that have not yet complied with 
these guidelines or cannot utilize alternative methods of com­
pliance will incur additional costs to comply with the proposed 
rules. Staff does not have sufficient information to know which 
regulated entities will choose to implement a control technology, 
which control will be utilized, or whether an alternate compliance 
method will be chosen. If controls must be installed, owners or 
operators of MWC units, CISWI units, and OSWI units may incur 
training costs, stack testing costs, continuous monitoring costs, 
public notice costs, and annual emissions fees. 
Impact to the Agency 
The proposed rules for Divisions 3, 4, and 5 will require regulated 
parties to obtain a Title V permit. This permit does not require 
the payment of an application fee, but regulated parties will be 
required to pay annual emissions fees. The annual emissions 
fee will vary depending on the size of the combustion or incin­
eration unit and the amount of pollutants emitted. Under current 
rules, annual emissions fees are $33 per ton of emissions. 
The proposed rules for Divisions 3, 4, and 5 will require an es­
timated 471 owners of air curtain incinerators to obtain a Title V 
permit and pay annual emissions fees. Staff estimates that an­
nual emissions fees for air curtain incinerators may be as much 
as $1,000 per unit and that the increase in Account 5094 - Op­
erating Permit Fees - Dedicated for air curtain incinerators may 
be as much as $471,000 per year for the first five years the pro­
posed rules are in effect. 
There may be as many as one local government and four large 
businesses that will be required to pay annual emissions fees 
estimated to be $1,000 per unit per year under the proposed 
Division 3 rules. The increase in revenue for Account 5094 is 
estimated to be $5,000 per  year.  
Staff estimates that there may be as many as 201 businesses 
that own or operate CISWI units that will be subject to the pro­
posed rules in Division 4. Staff expects that many of these units 
will already have Title V permits since they are mostly located at 
major sources. However, if a Title V permit must be obtained un­
der the proposed rules, annual emissions fees could range from 
$400 to $200,000 per unit depending on the type and quantity of 
air emissions. Data is not available to determine how many of 
the 201 businesses with CISWI units will have to obtain a new 
Title V permit under the proposed Division 4 rules, and the to­
tal statewide revenue increase to Account 5094 for these units 
cannot be reasonably estimated at this time. 
Staff estimates that as many as 12 institutions will be required 
to obtain Title V permits under the proposed rules for Division 
5. Annual emissions fees are estimated to range from $400 to 
$8,000 per unit. The total revenue increase to Account 5094 
could range from $4,800 to $96,000. 
Impact on State and Local Government 
The proposed rules for Division 3 regarding MWC units may 
have fiscal impacts for one state higher education medical fa­
cility if EPA emission requirements have not already been met. 
Costs for the first year of complying with the proposed Division 3 
rules are: an estimated $1,000 per unit for emissions fees; public 
notice costs ranging from $200 - $2,000 depending on the news­
paper chosen; cost of monitoring equipment estimated to range 
from $150,000 to $400,000; operating costs for continuous mon­
itoring of $50,000 to $125,000; and initial stack testing ranging 
from $30,000 to $100,000 per stack. In years two through five, 
costs are estimated to be: an estimated $1,000 per unit per year 
for emissions fees; annual operating costs for continuous mon­
itoring of $50,000 to $125,000; and annual stack testing costs 
ranging from $20,000 to $30,000 per stack. 
Staff estimates that there may be one university that owns an 
OSWI unit that may incur costs to comply with proposed Division 
5 rules. Costs for the first year of complying with the proposed 
Division 5 rules are: an estimated $400 to $8,000 per unit for 
emissions fees; public notice costs ranging from $200 - $2,000 
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depending on the newspaper chosen; cost of monitoring equip­
ment estimated to range from $85,000 to $300,000; operating 
costs for continuous monitoring of $35,000 to $85,000; and ini­
tial stack testing ranging from $30,000 to $100,000 per stack. In 
years two through five, costs are estimated to be: an estimated 
$400 to $8,000 per unit per year for emissions fees; annual op­
erating costs for continuous monitoring of $35,000 to $85,000, 
and annual stack testing costs ranging from $20,000 to $30,000 
per stack. 
Staff estimates that there may be as many as 27 local govern­
ments that own air curtain incinerators that will be subject to the 
proposed Division 3, 4, or 5 rules. Each local government will 
be responsible for determining which division will govern any 
needed Title V permit for their air curtain incinerators. In any 
case, staff estimates that local governments owning air curtain 
incinerators will be required to incur the same costs regardless of 
which proposed division governs their Title V permit. Costs are 
annual emissions fees of approximately $1,000 per unit per year 
and approximately $470 of training costs per person per year for 
Method 9 opacity  testing.  There will also be public notice costs 
ranging from $200 to $2,000 when the Title V permit is issued or 
renewed. 
The proposed rules  for Division 4 principally affect manufac­
turers of chemicals, electronic equipment, wholesale trade and 
durable goods, and lumber and wood furniture and are not ex­
pected to have fiscal implications for state agencies and local 
governments. Local governments do not typically participate in 
these activities. 
PUBLIC BENEFITS AND COSTS 
Nina Chamness also determined that for each year of the first 
five years the proposed new rules are in effect, the public benefit 
anticipated from the changes seen in the proposed rules will be 
compliance with federal regulations and increased protection of 
public health by reducing exposure to air contaminants. 
Staff estimates that there may be as many as 444 businesses 
that own air curtain incinerators that may be required to obtain 
Title V permits under the proposed rules for either Division 3, 
4, or 5. Most of these 444 businesses are thought to be small 
or micro-businesses, and the fiscal implications of the proposed 
rules for these owners of air curtain incinerators are discussed 
in the SMALL BUSINESS AND MICRO-BUSINESS ASSESS­
MENT portion of this fiscal note. 
The proposed rules for Division 3 may affect as many as four 
businesses that own MWC units. If these businesses are not al­
ready in compliance with EPA rules or cannot avail themselves of 
alternate methods proposed by the EPA, they will incur the same 
types of costs to obtain a Title V permit as those incurred by lo­
cal governments. Costs for the first year of complying with the 
proposed Division 3 rules are: an estimated $1,000 per unit for 
emissions fees; public notice costs ranging from $200 - $2,000 
depending on the newspaper chosen; cost of monitoring equip­
ment estimated to range from $150,000 to $400,000; operating 
costs for continuous monitoring of $50,000 to $125,000; and ini­
tial stack testing ranging from $30,000 to $100,000 per stack. In 
years two through five costs are estimated to be: an estimated 
$1,000 per unit per year for emissions fees; annual operating 
costs for continuous monitoring of $50,000 to $125,000; and an­
nual stack testing costs ranging from $20,000 to $30,000 per 
stack. 
Staff estimates that there are 201 manufacturers statewide of 
chemical, electronic equipment, wholesale trade and durable 
goods, and lumber and wood furniture that own or operate CISWI 
units. If these entities do not already have Title V permits, they 
could incur costs to comply with the proposed Division 4 rules.  
Costs in the first year would be: public notice costs ranging from 
$200 to $2,000, depending on the newspaper; annual emis­
sions fees estimated to range from $400 to $200,000 per unit; 
cost of monitoring equipment estimated to range from $5,000 ­
$50,000; operating costs for continuous monitoring of approxi­
mately $10,000; and initial stack testing ranging from $30,000 
to $100,000 per stack. In years two through five, costs are es­
timated to be: an estimated $400 to $200,000 per unit per year 
for emissions fees; annual operating costs for continuous mon­
itoring of $10,000; and annual stack testing costs ranging from 
$20,000 to $30,000 per stack. 
Staff estimates that there may be as many as 11 institutions (De­
partment of Defense facilities, hospitals, etc.) that are not local 
governments that may have to obtain Title V permits for OSWI 
units. These entities will incur the same costs as local govern­
ments required to comply with the proposed Division 5 rules. 
Costs for the first year of complying with the proposed Division 
5 rules are: an estimated $400 to $8,000 per unit for emissions 
fees; public notice costs ranging from $200 - $2,000 depending 
on the newspaper chosen; cost of monitoring equipment esti­
mated to range from $85,000 to $300,000; operating costs for 
continuous monitoring of $35,000 to $85,000; and initial stack 
testing ranging from $30,000 to $100,000 per stack. In years 
two through five costs are estimated to be: an estimated $400 
to $8,000 per unit per year for emissions fees; annual operat­
ing costs for continuous monitoring of $35,000 to $85,000; and 
annual stack testing costs ranging from $20,000 to $30,000 per 
stack. 
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 
Adverse fiscal implications, which are not expected to be signif­
icant, are anticipated for small or micro-businesses that own or 
operate air curtain incinerators as a result of the proposed rules. 
Small or micro-businesses are expected to incur the same an­
nual emissions fees, public notice costs, and Method 9 opac­
ity training costs as those incurred by local governments that 
own air curtain incinerators. Staff estimates that there may be 
as many as 444 small or micro-businesses that own or operate 
air curtain incinerators that have not previously been required to 
obtain Title V permits. Estimated costs to obtain a Title V per­
mit for air curtain incinerators under the proposed Division 3, 4, 
or 5 rules are: approximately $1,000 in annual emissions fees, 
$470 per person per year to train in-house personnel to con­
duct opacity tests, and public notice costs ranging from $200 to 
$2,000 when the Title V permit is issued or renewed. 
SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 
The commission reviewed this proposed rulemaking and deter­
mined that  a small business regulatory flexibility analysis is not  
required because the proposed rules are required to comply 
with federal rules concerning the protection of the environment. 
The agency is implementing EPA guidelines for incinerators and 
combustion units, and the EPA’s guidelines include a variety 
of options that can be utilized by small or micro-businesses 
to comply with the proposed rules. LOCAL EMPLOYMENT 
IMPACT STATEMENT 
The commission reviewed this proposed rulemaking and deter­
mined that a local employment impact statement is not required 
because the proposed rules are required to comply with federal 
law concerning the protection of the environment. 
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DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed the rulemaking in light of the regula­
tory impact analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking does not meet 
the definition of a major environmental rule as defined in that 
statute, and in addition, if it did meet the definition, would not be 
subject to the requirement to prepare a regulatory impact analy­
sis. 
A major environmental rule means a rule, the specific intent of 
which is to protect the environment or reduce risks to human 
health from environmental exposure, and that may adversely af­
fect in a material way the economy, a sector of the economy, pro­
ductivity, competition, jobs, the environment, or the public health 
and safety of the state or a sector of the state. The specific intent 
of these proposed rules is to adopt emission guidelines for exist­
ing certain solid waste incineration units mandated by 42 United 
States Code (USC), and required to be included in operating per­
mits by 42 USC, §7661a, as specified elsewhere in this pream­
ble. These sources are required to comply with the emission 
guidelines whether or not the commission adopts the emission 
guidelines or takes delegation from the EPA, due to the federal 
plans that are adopted by the EPA to implement and enforce the 
emission guidelines if states do not adopt state plans to do so. 
As discussed in the FISCAL NOTE portion of this preamble, the 
proposed rules are not anticipated to add any significant addi­
tional costs to affected individuals or businesses beyond what 
is already required to comply with these federal standards on 
the economy, a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the state 
or a sector of the state. 
Additionally, the rulemaking does not meet any of the four ap­
plicability criteria for requiring a regulatory impact analysis for a 
major environmental rule, which are listed in Texas Government 
Code, §2001.0225(a). Texas Government Code, §2001.0225, 
applies only to a major environmental rule, the result of which 
is to: 1) exceed a standard set by federal law, unless the rule 
is specifically required by state law; 2) exceed an express re­
quirement of state law, unless the rule is specifically required by 
federal law; 3) exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro­
gram; or 4) adopt a rule solely under the general powers of the 
agency instead of under a specific state law. 
Under 42 USC, §7661a, states are required to have federal oper­
ating permit programs that provide authority to issue permits and 
assure compliance with each applicable standard, regulation, 
or requirement under the FCAA, including emission guidelines, 
which are required under 42 USC, §7429. Similar to require­
ments in 42 USC, §7410, regarding the requirement to adopt 
and implement plans to attain and maintain the national ambient 
air quality standards, states are not free to ignore requirements 
in 42 USC, §7661a, and must develop and submit programs to 
provide for operating permits for major sources that include all 
applicable requirements of the FCAA. Additionally, states are re­
quired by 42 USC, §7429 to adopt and implement plans to im­
plement and enforce emission guidelines. 
The requirement to provide a fiscal analysis of regulations in the 
Texas Government Code was amended by Senate Bill (SB) 633 
during the 75th legislative session. The intent of SB 633 was 
to require agencies to conduct a regulatory impact analysis of 
extraordinary rules. These are identified in the statutory lan­
guage as major environmental rules that will have a material ad­
verse impact and will exceed a requirement of state law, federal 
law, or a delegated federal program, or are adopted solely un­
der the general powers of the agency. With the understanding 
that this requirement would seldom apply, the commission pro­
vided a cost estimate for SB 633 that concluded "based on an 
assessment of rules adopted by the agency  in the  past, it is not  
anticipated that the bill will have significant fiscal implications for 
the agency due to its limited application." The commission also 
noted that the number of rules that would require assessment 
under the provisions of the bill was not large. This conclusion 
was based, in part, on the criteria set forth in the bill that ex­
empted rules from the full analysis unless the rule was a major 
environmental rule that exceeds a federal law. 
Because of the ongoing need to meet federal requirements, the 
commission routinely proposes and adopts rules incorporating 
or designed to satisfy specific federal requirements. The legisla­
ture is presumed to understand this federal scheme. If each rule 
proposed by the commission to meet a federal requirement was 
considered to be a major environmental rule that exceeds federal 
law, then each of those rules would require the full regulatory im­
pact analysis (RIA) contemplated by SB 633. This conclusion is 
inconsistent with the conclusions reached by the commission in 
its cost estimate and by the Legislative Budget Board (LBB) in its 
fiscal notes. Since the legislature is presumed to understand the 
fiscal impacts of the bills it passes, and that presumption is based 
on information provided by state agencies and the LBB, the com­
mission believes that the intent of SB 633 was only to require the 
full RIA for rules that are extraordinary in nature. While the pro­
posed rules may have a broad impact, that impact is no greater 
than is necessary or appropriate to meet the requirements of the 
FCAA, and in fact creates no additional impacts since the pro­
posed rules do not modify the federal emission guidelines in any 
substantive aspect, but merely provide for minor administrative 
changes as described elsewhere in this preamble. For these 
reasons, the proposed rules fall under the exception in Texas 
Government Code, §2001.0225(a), because they are required 
by, and do not exceed, federal law. 
The commission has consistently applied this construction to its 
rules since this statute was enacted in 1997. Since that time, 
the legislature has revised the Texas Government Code, but 
left this provision substantially unamended. It is presumed that 
"when an agency interpretation is in effect at the time the legisla­
ture amends the laws without making substantial change in the 
statute, the legislature is deemed to have accepted the agency’s 
interpretation." (Central Power & Light Co. v. Sharp, 919 S.W.2d 
485, 489 (Tex. App. Austin 1995), writ denied with per curiam 
opinion respecting another issue, 960 S.W.2d 617 (Tex. 1997); 
Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App. 
Austin 1990, no writ). Cf. Humble Oil & Refining Co. v. Calvert, 
414 S.W.2d 172 (Tex. 1967); Dudney v. State Farm Mut. Auto 
Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 2000); South-
western Life Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App. 
Austin 2000, pet. denied); and Coastal Indust. Water Auth. v. 
Trinity Portland Cement Div., 563 S.W.2d 916 (Tex. 1978).) 
The commission’s interpretation of the RIA requirements is 
also supported by a change made to the Texas Administrative 
Procedure Act (APA) by the legislature in 1999. In an attempt 
to limit the number of rule challenges based upon APA require­
ments, the legislature clarified that state agencies are required 
to meet these sections of the APA against the standard of "sub­
stantial compliance" (Texas Government Code, §2001.035). 
The legislature specifically identified Texas Government Code, 
§2001.0225 as falling under this standard. As discussed in 
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this analysis and elsewhere in this preamble, the commission 
has substantially complied with the requirements of Texas 
Government Code, §2001.0225. 
The proposed rules implement requirements of the  FCAA. The  
emission guidelines being incorporated into state law are fed­
eral standards that are required by 42 USC, §7429, required 
to be included in permits under 42 USC, §7661a, proposed to 
be adopted with only minor administrative changes, and will not 
exceed any standard set by state or federal law. These rules 
are not an express requirement of state law. The proposed 
rules do not exceed a requirement of a delegation agreement 
or a contract between state and federal government, as the EPA 
will delegate implementation and enforcement of the emission 
guidelines to Texas if this rulemaking is adopted. The amend­
ments were not developed solely under the general powers of 
the agency, but are authorized by specific sections of Texas 
Health and Safety Code, Chapter 382 (also known as the Texas 
Clean Air Act), and the Texas Water Code, which are cited in 
the STATUTORY AUTHORITY section of this preamble, includ­
ing Texas Health and Safety Code, §§382.011, 382.012, and 
382.017. 
Therefore, this proposed rulemaking action is not subject to 
the regulatory analysis provisions of Texas Government Code, 
§2001.0225(b). Comments on the draft RIA determination may 
be submitted to the contact person at the address listed under 
the SUBMITTAL OF COMMENTS portion of this preamble. 
TAKINGS IMPACT ASSESSMENT 
Under Texas Government Code, §2007.002(5), taking means a 
governmental action that affects private real property, in whole or 
in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or §17 or §19, Article I, Texas Con­
stitution; or a governmental action that affects an owner’s private 
real property that is the subject of the governmental action, in 
whole or in part or temporarily or permanently, in a manner that 
restricts or limits the owner’s right to the property that would oth­
erwise exist in the absence of the governmental action; and is 
the producing cause of a reduction of at least 25 percent in the 
market value of the affected private real property, determined by 
comparing the market value of the property as if the governmen­
tal action is not in effect and the market value of the property 
determined as if the governmental action is in effect.  
The commission completed a takings impact analysis for the pro­
posed rulemaking action under the Texas Government Code, 
§2007.043. The primary purpose of this proposed rulemaking 
action, as discussed elsewhere in this preamble, is to adopt 
emission guidelines for certain solid waste incineration units, 
as specified elsewhere in this preamble, mandated by 42 USC, 
§7429 and required to be included in operating permits by 42 
USC, §7661a and facilitate implementation and enforcement of 
the emission guidelines by the state. The proposed rules will not 
create any additional burden on private real property. Under fed­
eral law, the affected industries will be required to comply with 
the emission guidelines regardless of whether the commission 
or the EPA is the agency responsible for implementation of the 
emission guidelines. The proposed rules will not affect private 
real property in a manner that would require compensation to pri­
vate real property owners under the United States Constitution 
or the Texas Constitution. The proposal also will not affect pri­
vate real property in a manner that restricts or limits an owner’s 
right to the property that would otherwise exist in the absence of 
the governmental action. Therefore, the proposed rulemaking 
will not cause a taking under Texas Government Code, Chapter 
2007. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 et seq., and 
therefore must be consistent with all applicable CMP goals 
and policies. The commission conducted a consistency de­
termination for the proposed rules in accordance with Coastal 
Coordination Act Implementation Rules, 31 TAC §505.22, and 
found the proposed rulemaking is consistent with the applicable 
CMP goals and policies. 
CMP goals applicable to the proposed rules are to protect, pre­
serve, restore, and enhance the diversity, quality, quantity, func­
tions, and values of coastal natural resource areas. The CMP 
policy applicable to the proposed rules is the policy that commis­
sion rules comply with federal regulations in 40 CFR, to protect 
and enhance air quality in the coastal areas (31 TAC §501.32). 
These rules are consistent because the emission guidelines in­
corporated through this rulemaking implement state rules which 
are as strict as the minimum emission guidelines found in 40 
CFR Part 60, Subparts BBBB, DDDD, and FFFF. 
Promulgation and enforcement of these rules will not violate or 
exceed any standards identified in the applicable CMP goals and 
policies because the proposed rules are consistent with these 
CMP goals and policies and because these rules do not create or 
have a direct or significant adverse effect on any coastal natural 
resource areas. 
Comments on the consistency of this rulemaking may be submit­
ted to the contact person at the address listed under the SUB­
MITTAL OF COMMENTS portion of this preamble. 
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING 
PERMITS PROGRAM 
Chapter 113 is an applicable requirement under 30 TAC Chapter 
122, Federal Operating Permits Program. If the proposed rules 
are adopted, owners or operators subject to the federal operat­
ing permit program must, consistent with the revision process in 
Chapter 122, upon the effective date of the adopted rulemaking, 
revise their operating permit to include the new Chapter 113 re­
quirements. Additionally, sources subject to the emission guide­
lines may become subject to the federal operating permit pro­
gram. 
ANNOUNCEMENT OF PUBLIC HEARING 
The commission will hold a public hearing on this proposal and 
the FCAA, §111(d)/129 State Plan in Austin on January 5, 2009, 
at 2:00 p.m. in Building B, Room 201A, at the commission’s cen­
tral office. The hearing is structured for the receipt of oral or writ­
ten comments by interested persons. Individuals may present 
oral statements when called upon in order of registration. Open 
discussion is not permitted during the hearing; however, com­
mission staff members will be available to discuss the proposal 
30 minutes before the hearing. 
Persons who have special communication or other accommoda­
tion needs who are planning to attend the hearing should con­
tact Michael Parrish, Office of Legal Services, at (512) 239-2548. 
Requests should be made as far in advance as possible. 
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SUBMITTAL OF COMMENTS 
Comments may be submitted to Michael Parrish, MC 205, 
Office of Legal Services, Texas Commission on Environmen­
tal Quality, P.O. Box 13087, Austin, Texas 78711-3087, or 
faxed to (512) 239-4808. Electronic comments may be sub­
mitted at http://www5.tceq.state.tx.us/rules/ecomments/. File  
size restrictions may apply to comments submitted through 
the eComments system. All comments should reference 
Rule Project Number 2008-007-113-PR. The comment period 
closes January 7, 2009. Copies of the proposed rule doc­
uments can be obtained from the commission’s Web site at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For  
further information, please contact Lisa Martin, Air Permits 
Division, (512) 239-1966. 
DIVISION 3. EMISSION GUIDELINES 
AND COMPLIANCE TIMES FOR SMALL 
MUNICIPAL WASTE COMBUSTION UNITS 
CONSTRUCTED ON OR BEFORE AUGUST 30, 
1999 
30 TAC §§113.2100 - 113.2174 
STATUTORY AUTHORITY 
The new sections are proposed under Texas Water Code, 
§5.103, concerning Rules, and §5.105, concerning General 
Policy, which authorize the commission to adopt rules necessary 
to carry out its powers and duties under the Texas Water Code; 
and under Texas Health and Safety Code, §382.017, concerning 
Rules, which authorizes the commission to adopt rules consis­
tent with the policy and purpose of the Texas Clean Air Act. 
The new sections are also proposed under  Texas Health and  
Safety Code, §382.002, concerning Policy and Purpose, which 
establishes the commission’s purpose to safeguard the state’s 
air resources, consistent with the protection of public health, 
general welfare, and physical property; §382.011, concerning 
General Powers and Duties, which authorizes the commission 
to control the quality of the state’s air; §382.012, concerning 
State Air Control Plan, which authorizes the commission to 
prepare and develop a general, comprehensive plan for the 
proper control of the state’s air; §382.016, concerning Monitor­
ing Requirements; Examination of Records, which authorizes 
the commission to prescribe reasonable requirements for 
measuring and monitoring the emissions of air contaminants; 
and §382.051, concerning Permitting Authority of Commission; 
Rules, which authorizes the commission to adopt rules as 
necessary to comply with changes in federal law or regulations 
applicable to permits issued under the Texas Clean Air Act. 
The new sections are also proposed under the Texas Water 
Code, §7.002, Enforcement Authority, which authorizes the 
commission to institute legal proceedings to compel compliance; 
§7.032, Injunctive Relief, which provides that injunctive relief 
may be sought by the executive director; and §7.302, Grounds 
for Revocation or Suspension of Permit, which provides au­
thority to the commission to revoke or suspend any air quality 
permit. 
The proposed new sections implement Texas Health and Safety 
Code, §§382.002, 382.011, 382.012, 382.016, 382.017, and 
382.051. 
§113.2100. Definitions. 
Terms used but not defined in this division are defined in the Federal 
Clean Air Act and in 40 Code of Federal Regulations Part 60, Subparts 
A and B. 
(1) Administrator--The administrator of the United States 
Environmental Protection Agency or his/her authorized representative 
or the administrator of a state air pollution control agency. 
(2) Air curtain incinerator--An incinerator that operates by 
forcefully projecting a curtain of air across an open chamber or pit in 
which combustion occurs. Incinerators of that type can be constructed 
above or below ground and with or without refractory walls and floor. 
(3) Batch municipal waste combustion unit--A municipal 
waste combustion unit designed so it cannot combust municipal solid 
waste continuously 24 hours per day because the design does not allow 
waste to be fed to the unit or ash to be removed during combustion. 
(4) Calendar quarter--Three consecutive months (nonover­
lapping) beginning on: January 1, April 1, July 1, or October 1. 
(5) Calendar year--365 (or 366 consecutive days in leap 
years) consecutive days starting on January 1 and ending on December 
31. 
(6) Chief facility operator--The person in direct charge and 
control of the operation of a municipal waste combustion unit. That 
person is responsible for daily onsite supervision, technical direction, 
management, and overall performance of the municipal waste combus­
tion unit. 
(7) Class I units--Small municipal waste combustion units 
subject to this division that are located at municipal waste combustion 
plants with an aggregate plant combustion capacity greater than 250 
tons per day of municipal solid waste. See the definition in this sec­
tion of "Municipal waste combustion plant capacity" for specification 
of which units at a plant site are included in the aggregate capacity cal­
culation. 
(8) Class II units--Small municipal combustion units sub­
ject to this division that are located at municipal waste combustion 
plants with aggregate plant combustion capacity less than or equal to 
250 tons per day of municipal solid waste. See the definition in this 
section of "Municipal waste combustion plant capacity" for specifica­
tion of which units at a plant site are included in the aggregate capacity 
calculation. 
(9) Clean wood--Untreated wood or untreated wood prod­
ucts including clean untreated lumber, tree stumps (whole or chipped), 
and tree limbs (whole or chipped). Clean wood does not include two 
items: 
section. 
(A) "Yard waste," which is defined elsewhere in this 
(B) Construction, renovation, or demolition wastes (for 
example, railroad ties and telephone poles) that are exempt from the 
definition of "Municipal solid waste" in this section. 
(10) Co-fired combustion unit--A unit that combusts mu­
nicipal solid waste with nonmunicipal solid waste fuel (for example, 
coal, industrial process waste). To be considered a co-fired combus­
tion unit, the unit must be subject to a federally enforceable permit that 
limits it to combusting a fuel feed stream which is 30 percent or less 
(by weight) municipal solid waste as measured each calendar quarter. 
(11) Continuous burning--The continuous, semicontin­
uous, or batch feeding of municipal solid waste to dispose of the 
waste, produce energy, or provide heat to the combustion system 
in preparation for waste disposal or energy production. Continuous 
burning does not mean the use of municipal solid waste solely to 
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thermally protect the grate or hearth during the startup period when 
municipal solid waste is not fed to the grate or hearth. 
(12) Continuous emission monitoring system--A monitor­
ing system that continuously measures the emissions of a pollutant 
from a municipal waste combustion unit. 
(13) Dioxins/furans--Tetra-through octachlorinated 
dibenzo-p-dioxins and dibenzofurans. 
(14) Effective date of state plan approval--The effective 
date that the United States Environmental Protection Agency (EPA) 
approves the state plan. The Federal Register specifies the date in the 
notice that announces the EPA’s approval of the state plan. 
(15) Eight-hour block average--The average of all hourly 
emission concentrations or parameter levels when the municipal waste 
combustion unit operates and combusts municipal solid waste mea­
sured over any of three 8-hour periods of time: 
(A) 12:00 midnight to 8:00 a.m. 
(B) 8:00 a.m. to 4:00 p.m. 
(C) 4:00 p.m. to 12:00 midnight. 
(16) Federally enforceable--All limits and conditions the 
administrator can enforce (including the requirements of 40 Code of 
Federal Regulations (CFR) Parts 60, 61, and 63), requirements in a 
state’s implementation plan, and any permit requirements established 
under 40 CFR §52.21 or under 40 CFR §51.18 and 40 CFR §51.24. 
(17) First calendar half--The period that starts on January 
1 and ends on June 30 in any year. 
(18) Fluidized bed combustion unit--A unit where munic­
ipal waste is combusted in a fluidized bed of material. The fluidized 
bed material may remain in the primary combustion zone or may be 
carried out of the primary combustion zone and returned through a re­
circulation loop. 
(19) Four-hour block average or 4-hour block average-­
The average of all hourly emission concentrations or parameter lev­
els when the municipal waste combustion unit operates and combusts 
municipal solid waste measured over any of six 4-hour periods: 
(A) 12:00 midnight to 4:00 a.m. 
(B) 4:00 a.m. to 8:00 a.m. 
(C) 8:00 a.m. to 12:00 noon. 
(D) 12:00 noon to 4:00 p.m. 
(E) 4:00 p.m. to 8:00 p.m. 
(F) 8:00 p.m. to 12:00 midnight. 
(20) Mass burn refractory municipal waste combustion 
unit--A field-erected municipal waste combustion unit that combusts 
municipal solid waste in a refractory wall furnace. Unless otherwise 
specified, that includes municipal waste combustion units with a 
cylindrical rotary refractory wall furnace. 
(21) Mass burn rotary waterwall municipal waste combus­
tion unit--A field-erected municipal waste combustion unit that com­
busts municipal solid waste in a cylindrical rotary waterwall furnace. 
(22) Mass burn waterwall municipal waste combustion 
unit--A field-erected municipal waste combustion unit that combusts 
municipal solid waste in a waterwall furnace. 
(23) Maximum demonstrated load of a municipal waste 
combustion unit--The highest 4-hour block arithmetic average mu­
nicipal waste combustion unit load achieved during 4 consecutive 
hours in the course of the most recent dioxins/furans stack test that 
demonstrates compliance with the applicable emission limit for diox­
ins/furans specified in this division. 
(24) Maximum demonstrated temperature of the particu­
late matter control device--The highest 4-hour block arithmetic aver­
age flue gas temperature measured at the inlet of the particulate matter 
control device during 4 consecutive hours in the course of the most 
recent stack test for dioxins/furans emissions that demonstrates com­
pliance with the limits specified in this division. 
(25) Medical/infectious waste--Any waste meeting the def­
inition of "medical/infectious waste" in 40 Code of Federal Regulations 
§60.51c. 
(26) Mixed fuel-fired (pulverized coal/refuse-derived fuel) 
combustion unit--A combustion unit that combusts coal and refuse-
derived fuel simultaneously, in which pulverized coal is introduced into 
an air stream that carries the coal to the combustion chamber of the unit 
where it is combusted in suspension. That includes both conventional 
pulverized coal and micropulverized coal. 
(27) Modification or modified municipal waste combustion 
unit--A municipal waste combustion unit you have changed after June 
6, 2001, and that meets one of two criteria: 
(A) The cumulative cost of the changes over the life of 
the unit exceeds 50 percent of the original cost of building and installing 
the unit (not including the cost of land) updated to current costs. 
(B) Any physical change in the municipal waste com­
bustion unit or change in the method of operating it that increases the 
emission level of any air pollutant for which new source performance 
standards have been established under the Federal Clean Air Act, §111 
or §129. Increases in the emission level of any air pollutant are de­
termined when the municipal waste combustion unit operates at 100 
percent of its physical load capability and are measured downstream of 
all air pollution control devices. Load restrictions based on permits or 
other nonphysical operational restrictions cannot be considered in the 
determination. 
(28) Modular excess-air municipal waste combustion unit­
-A municipal waste combustion unit that combusts municipal solid 
waste, is not field-erected, and has multiple combustion chambers, all 
of which are designed to operate at conditions with combustion air 
amounts in excess of theoretical air requirements. 
(29) Modular starved-air municipal waste combustion 
unit--A municipal waste combustion unit that combusts municipal 
solid waste, is not field-erected, and has multiple combustion chambers 
in which the primary combustion chamber is designed to operate at 
substoichiometric conditions. 
(30) Municipal solid waste or municipal-type solid waste-­
Household, commercial/retail, or institutional waste. Household waste 
includes material discarded by residential dwellings, hotels, motels, 
and other similar permanent or temporary housing. Commercial/retail 
waste includes material discarded by stores, offices, restaurants, ware­
houses, nonmanufacturing activities at industrial facilities, and other 
similar establishments or facilities. Institutional waste includes mate­
rials discarded by schools, by hospitals (nonmedical), by nonmanufac­
turing activities at prisons and government facilities, and other similar 
establishments or facilities. Household, commercial/retail, and institu­
tional waste does include yard waste and refuse-derived fuel. House­
hold, commercial/retail, and institutional waste does not include used 
oil; sewage sludge; wood pallets; construction, renovation, and demo­
lition wastes (which include railroad ties and telephone poles); clean 
wood; industrial process or manufacturing wastes; medical waste; or 
motor vehicles (including motor vehicle parts or vehicle fluff). 
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(31) Municipal waste combustion plant--One or more 
municipal waste combustion units at the same location as specified 
under Applicability of State Plans (40 Code of Federal Regulations 
§60.1550(a)). 
(32) Municipal waste combustion plant capacity--The ag­
gregate municipal waste combustion capacity of all municipal waste 
combustion units at the plant that are not subject to 40 Code of Federal 
Regulations Part 60, Subparts Ea, Eb, or AAAA. 
(33) Municipal waste combustion unit--Any setting or 
equipment that combusts solid, liquid, or gasified municipal solid 
waste including, but not limited to, field-erected combustion units 
(with or without heat recovery), modular combustion units (starved-air 
or excess-air), boilers (for example, steam generating units), furnaces 
(whether suspension-fired, grate-fired, mass-fired, air curtain incin­
erators, or fluidized bed-fired), and pyrolysis/combustion units. Two 
criteria further define municipal waste combustion units: 
(A) Municipal waste combustion units do not include 
pyrolysis or combustion units located at a plastics or rubber recycling 
unit as specified under Applicability of State Plans (40 Code of Federal 
Regulations §60.1555(h) and (i)). Municipal waste combustion units 
do not include cement kilns that combust municipal solid waste. Mu­
nicipal waste combustion units also do not include internal combustion 
engines, gas turbines, or other combustion devices that combust land­
fill gases collected by landfill gas collection systems. 
(B) The boundaries of a municipal waste combustion 
unit are defined as follows. The municipal waste combustion unit in­
cludes, but is not limited to, the municipal solid waste fuel feed sys­
tem, grate system, flue gas system, bottom ash system, and the com­
bustion unit water system. The municipal waste combustion unit does 
not include air pollution control equipment, the stack, water treatment 
equipment, or the turbine-generator set. The municipal waste combus­
tion unit boundary starts at the municipal solid waste pit or hopper and 
extends through three areas. 
(i) The combustion unit flue gas system, which ends 
immediately after the heat recovery equipment or, if there is no heat 
recovery equipment, immediately after the combustion chamber. 
(ii) The combustion unit bottom ash system, which 
ends at the truck loading station or similar equipment that transfers the 
ash to final disposal. It includes all ash handling systems connected to 
the bottom ash handling system. 
(iii) The combustion unit water system, which starts 
at the feed water pump and ends at the piping that exits the steam drum 
or superheater. 
(34) Particulate matter--Total particulate matter emitted 
from municipal waste combustion units as measured using United 
States Environmental Protection Agency Reference Method 5 in 40 
Code of Federal Regulations Part 60, Appendix A and the procedures 
specified in §113.2142 of this title (relating to What test methods must 
I use to stack test?). 
(35) Plastics or rubber recycling unit--An integrated pro­
cessing unit for which plastics, rubber, or rubber tires are the only feed 
materials (incidental contaminants may be in the feed materials). The 
feed materials are processed and marketed to become input feed stock 
for chemical plants or petroleum refineries. The following three crite­
ria further define a plastics or rubber recycling unit: 
(A) Each calendar quarter, the combined weight of the 
feed stock that a plastics or rubber recycling unit produces must be 
more than 70 percent of the combined weight of the plastics, rubber, 
and rubber tires that recycling unit processes. 
(B) The plastics, rubber, or rubber tires fed to the recy­
cling unit may originate from separating or diverting plastics, rubber, or 
rubber tires from municipal or industrial solid waste. The feed materi­
als may include manufacturing scraps, trimmings, and off-specification 
plastics, rubber, and rubber tire discards. 
(C) The plastics, rubber, and rubber tires fed to the re­
cycling unit may contain incidental contaminants (for example, paper 
labels on plastic bottles or metal rings on plastic bottle caps). 
(36) Potential hydrogen chloride emissions--The level of 
emissions from a municipal waste combustion unit that would occur 
from combusting municipal solid waste without emission controls for 
acid gases. 
(37) Potential mercury emissions--The level of emissions 
from a municipal waste combustion unit that would occur from com­
busting municipal solid waste without controls for mercury emissions. 
(38) Potential sulfur dioxide emissions--The level of emis­
sions from a municipal waste combustion unit that would occur from 
combusting municipal solid waste without emission controls for acid 
gases. 
(39) Pyrolysis/combustion unit--A unit that produces 
gases, liquids, or solids by heating municipal solid waste. The gases, 
liquids, or solids produced are combusted and the emissions vented to 
the atmosphere. 
(40) Reconstruction--Rebuilding a municipal waste com­
bustion unit and meeting two criteria: 
(A) The reconstruction begins after June 6, 2001. 
(B) The cumulative cost of the construction over the life 
of the unit exceeds 50 percent of the original cost of building and in­
stalling the municipal waste combustion unit (not including land) up­
dated to current costs (current dollars). To determine what systems 
are within the boundary of the municipal waste combustion unit used 
to calculate the costs, see the definition in this section of "Municipal 
waste combustion unit." 
(41) Refractory unit or refractory wall furnace--A munici­
pal waste combustion unit that has no energy recovery (such as through 
a waterwall) in the furnace of the municipal waste combustion unit. 
(42) Refuse-derived fuel--A type of municipal solid waste 
produced by processing municipal solid waste through shredding and 
size classification. That includes all classes of refuse-derived fuel in­
cluding two fuels: 
(A) Low-density fluff refuse-derived fuel through den­
sified refuse-derived fuel. 
(B) Pelletized refuse-derived fuel. 
(43) Same location--The same or contiguous properties un­
der common ownership or control, including those separated only by 
a street, road, highway, or other public right-of-way. Common owner­
ship or control includes properties that are owned, leased, or operated 
by the same entity, parent entity, subsidiary, subdivision, or any combi­
nation thereof. Entities may include a municipality, other governmental 
unit, or any quasi-governmental authority (for example, a public utility 
district or regional authority for waste disposal). 
(44) Second calendar half--The period that starts on July 1 
and ends on December 31 in any year. 
(45) Shift supervisor--The person who is in direct charge 
and control of operating a municipal waste combustion unit and who 
is responsible for onsite supervision, technical direction, management, 
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and overall performance of the municipal waste combustion unit during 
an assigned shift. 
(46) Spreader stoker, mixed fuel-fired (coal/refuse-derived 
fuel) combustion unit--A municipal waste combustion unit that com­
busts coal and refuse-derived fuel simultaneously, in which coal is in­
troduced to the combustion zone by a mechanism that throws the fuel 
onto a grate from above. Combustion takes place both in suspension 
and on the grate. 
(47) Standard conditions--When referring to units of mea­
sure, a temperature of 20 degrees Celsius and a pressure of 101.3 kilo-
pascals. 
(48) Startup period--The period when a municipal waste 
combustion unit begins the continuous combustion of municipal solid 
waste. It does not include any warmup period during which the mu­
nicipal waste combustion unit combusts fossil fuel or other solid waste 
fuel but receives no municipal solid waste. 
(49) State--Any of the 50 United States and the protec­
torates of the United States. 
(50) State plan--A plan submitted pursuant to the Federal 
Clean Air Act, §111(d) and §129(b)(2) and 40 Code of Federal Regu­
lations Part 60, Subpart B, that implements and enforces this division. 
(51) Stoker (refuse-derived fuel) combustion unit--A 
steam generating unit that combusts refuse-derived fuel in a semisus­
pension combusting mode, using air-fed distributors. 
(52) Total mass dioxins/furans or total mass--The total 
mass of tetra-through octachlorinated dibenzo-p-dioxins and diben­
zofurans as determined using United States Environmental Protection 
Agency Reference Method 23 in 40 Code of Federal Regulations Part 
60, Appendix A and the procedures specified in §113.2142 of this title 
(relating to What test methods must I use to stack test?). 
(53) Twenty-four hour daily average or 24-hour daily aver-
age--Either the arithmetic mean or geometric mean (as specified) of all 
hourly emission concentrations when the municipal waste combustion 
unit operates and combusts municipal solid waste measured during the 
24 hours between 12:00 midnight and the following midnight. 
(54) Untreated lumber--Wood or wood products that have 
been cut or shaped and include wet, air-dried, and kiln-dried wood 
products. Untreated lumber does not include wood products that have 
been painted, pigment-stained, or pressure-treated by compounds such 
as chromate copper arsenate, pentachlorophenol, and creosote. 
(55) Waterwall furnace--A municipal waste combustion 
unit that has energy (heat) recovery in the furnace (for example, 
radiant heat transfer section) of the combustion unit. 
(56) Yard waste--Grass, grass clippings, bushes, shrubs, 
and clippings from bushes and shrubs. They come from residential, 
commercial/retail, institutional, or industrial sources as part of main­
taining yards or other private or public lands. Yard waste does not 
include two items: 
(A) Construction, renovation, and demolition wastes 
that are exempt from the definition of "Municipal solid waste" in this 
section. 
(B) Clean wood that is exempt from the definition of 
"Municipal solid waste" in this section. 
§113.2101. What are my requirements for meeting increments of 
progress and achieving final compliance? 
(a) Class I units. If you plan to achieve compliance more than 
1 year following the effective date of state plan approval and a permit 
modification is not required, or more than 1 year following the date 
of issuance of a revised construction or operating permit if a permit 
modification is required, you must meet five increments of progress: 
(1) Submit a final control plan. 
(2) Submit a notification of retrofit contract award. 
(3) Initiate onsite construction. 
(4) Complete onsite construction. 
(5) Achieve final compliance. 
(b) Class II units. If you plan to achieve compliance more than 
1 year following the effective date of state plan approval and a permit 
modification is not required, or more than 1 year following the date 
of issuance of a revised construction or operating permit if a permit 
modification is required, you must meet two increments of progress: 
(1) Submit a final control plan. 
(2) Achieve final compliance. 
§113.2102. When must I complete each increment of progress? 
Table 1 in §113.2174 of this title (relating to Tables Relating to Division 
3) specifies compliance dates for each of the increments of progress for 
Class I and II units. (See §113.2100 of this title (relating to Definitions) 
for definitions of classes.) 
§113.2103. What must I include in the notifications of achievement of 
my increments of progress? 
Your notification of achievement of increments of progress must in­
clude three items: 
(1) Notification that the increment of progress has been 
achieved. 
(2) Any items required to be submitted with the increment 
of progress (§113.2106 through §113.2110 of this title (relating to How 
do I comply with the increment of progress for submittal of a control 
plan? How do I comply with the increment of progress for awarding 
contracts? How do I comply with the increment of progress for ini­
tiating onsite construction? How do I comply with the increment of 
progress for completing onsite construction? and How do I comply 
with the increment of progress for achieving final compliance?)). 
(3) The notification must be signed by the owner or opera­
tor of the municipal waste combustion unit. 
§113.2104. When must I submit the notifications of achievement of 
increments of progress? 
Notifications of the achievement of increments of progress must be 
postmarked no later than 10 days after the compliance date for the in­
crement. 
§113.2105. What if I do not meet an increment of progress? 
If you fail to meet an increment of progress, you must submit a notifica­
tion to the executive director postmarked within 10 business days after 
the specified date in Table 1 in §113.2174 of this title (relating to Tables 
Relating to Division 3) for achieving that increment of progress. The 
notification must inform the executive director that you did not meet 
the increment. You must include in the notification an explanation of 
why the increment of progress was not met and your plan for meet­
ing the increment as expeditiously as possible. You must continue to 
submit reports on the first day of each subsequent month until the in­
crement of progress is met. 
§113.2106. How do I comply with the increment of progress for sub­
mittal of a control plan? 
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For your control plan increment of progress, you must complete two 
items: 
(1) Submit the final control plan, including a description of 
the devices for air pollution control and process changes that you will 
use to comply with the emission limits and other requirements of this 
division. 
(2) You must maintain a copy of the final control plan at 
the same location as the solid waste incineration unit. 
§113.2107. How do I comply with the increment of progress for 
awarding contracts? 
You must submit to the executive director a signed copy of the contracts 
awarded to initiate onsite construction, initiate onsite installation of 
emission control equipment, and incorporate process changes. Submit 
the copy of the contracts with the notification that the increment of 
progress has been achieved to the executive director. You do not need 
to include documents incorporated by reference or the attachments to 
the contracts. 
§113.2108. How do I comply with the increment of progress for initi­
ating onsite construction? 
You must initiate onsite construction and installation of emission con­
trol equipment and initiate the process changes outlined in the final 
control plan. 
§113.2109. How do I comply with the increment of progress for com­
pleting onsite construction? 
You must complete onsite construction and installation of emission 
control equipment and complete process changes outlined in the final 
control plan. 
§113.2110. How do I comply with the increment of progress for 
achieving final compliance? 
For the final compliance increment of progress, you must complete two 
items: 
(1) Complete all process changes and complete retrofit 
construction as specified in the final control plan. 
(2) Connect the air pollution control equipment with the 
municipal waste combustion unit identified in the final control plan and 
complete process changes to the municipal waste combustion unit so 
that if the affected municipal waste combustion unit is brought online, 
all necessary process changes and air pollution control equipment are 
operating as designed. 
§113.2111. What must I do if I close my municipal waste combustion 
unit and then restart my municipal waste combustion unit? 
(a) If you close your municipal waste combustion unit but will 
reopen it prior to the final compliance date in your state plan, you must 
meet the increments of progress specified in §113.2101 of this title (re­
lating to What are my requirements for meeting increments of progress 
and achieving final compliance?). 
(b) If you close your municipal waste combustion unit but will 
restart it after your final compliance date, you must complete emission 
control retrofit and meet the emission limits and good combustion prac­
tices on the date your municipal waste combustion unit restarts opera­
tion. 
§113.2112. What must I do if I plan to permanently close my munici­
pal waste combustion unit and not restart it? 
(a) If you plan to close your municipal waste combustion unit 
rather than comply with the state plan, you must submit a closure noti­
fication, including the date of closure, to the executive director by the 
date your final control plan is due. 
(b) If the closure date is later than 1 year after the effective date 
of state plan approval, you must enter into a legally binding closure 
agreement with the executive director by the date your final control 
plan is due. The agreement must specify the date by which operation 
will cease. 
§113.2113. What types of training must I do? 
There are two types of required training: 
(1) Training of operators of municipal waste combustion 
units using the United States Environmental Protection Agency or a 
state-approved training course. 
(2) Training of plant personnel using a plant-specific train­
ing course. 
§113.2114. Who must complete the operator training course? By 
when? 
(a) Three types of employees must complete the United States 
Environmental Protection Agency (EPA) or state-approved operator 
training course: 
(1) Chief facility operators. 
(2) Shift supervisors. 
(3) Control room operators. 
(b) Those employees must complete the operator training 
course by the later of three dates: 
(1) One year after the effective date of state plan approval. 
(2) Six months after your municipal waste combustion unit 
starts up. 
(3) The date before an employee assumes responsibilities 
that affect operation of the municipal waste combustion unit. 
(c) The requirement in subsection (a) of this section does not 
apply to chief facility operators, shift supervisors, and control room op­
erators who have obtained full certification from the American Society 
of Mechanical Engineers on or before the effective date of state plan 
approval. 
(d) You may request that the EPA waive the requirement in 
subsection (a) of this section for chief facility operators, shift supervi­
sors, and control room operators who have obtained provisional cer­
tification from the American Society of Mechanical Engineers on or 
before the effective date of state plan approval. 
§113.2115. Who must complete the plant-specific training course? 
All employees with responsibilities that affect how a municipal waste 
combustion unit operates must complete the plant-specific training 
course. Include at least six types of employees: 
(1) Chief facility operators. 
(2) Shift supervisors. 
(3) Control room operators. 
(4) Ash handlers. 
(5) Maintenance personnel. 
(6) Crane or load handlers. 
§113.2116. What plant-specific training must I provide? 
For plant-specific training, you must do four things: 
(1) For training at a particular plant, develop a specific op­
erating manual for that plant by the later of two dates: 
(A) Six months after your municipal waste combustion 
unit starts up. 
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(B) One year after the effective date of state plan ap­
proval. 
(2) Establish a program to review the plant-specific oper­
ating manual with people whose responsibilities affect the operation of 
your municipal waste combustion unit. Complete the initial review by 
the later of three dates: 
(A) One year after the effective date of state plan ap­
proval. 
(B) Six months after your municipal waste combustion 
unit starts up. 
(C) The date before an employee assumes responsibili­
ties that affect operation of the municipal waste combustion unit. 
(3) Update your manual annually. 
(4) Review your manual with staff annually. 
§113.2117. What information must I include in the plant-specific op­
erating manual? 
You must include 11 items in the operating manual for your plant: 
(1) A summary of all applicable requirements in this divi­
sion. 
(2) A description of the basic combustion principles that 
apply to municipal waste combustion units. 
(3) Procedures for receiving, handling, and feeding munic­
ipal solid waste. 
(4) Procedures to be followed during periods of startup, 
shutdown, and malfunction of the municipal waste combustion unit. 
(5) Procedures for maintaining a proper level of combus­
tion air supply. 
(6) Procedures for operating the municipal waste combus­
tion unit in compliance with the requirements contained in this division. 
(7) Procedures for responding to periodic upset or off-spec­
ification conditions. 
(8) Procedures for minimizing carryover of particulate 
matter. 
(9) Procedures for handling ash. 
(10) Procedures for monitoring emissions from the munic­
ipal waste combustion unit. 
(11) Procedures for recordkeeping and reporting. 
§113.2118. Where must I keep the plant-specific operating manual? 
You must keep your operating manual in an easily accessible location 
at your plant. It must be available for review or inspection by all em­
ployees who must review it and by the executive director. 
§113.2119. What types of operator certification must the chief facility 
operator and shift supervisor obtain and by when must they obtain it? 
(a) Each chief facility operator and shift supervisor must 
obtain and keep a current provisional operator certification from 
the American Society of Mechanical Engineers (QRO - 1 - 1994) 
(incorporated by reference in 40 Code of Federal Regulations (CFR) 
§60.17(h)(1)) or a current provisional operator certification from your 
state certification program. 
(b) Each chief facility operator and shift supervisor must ob­
tain a provisional certification by the later of three dates: 
(1) For Class I units, 12 months after the effective date of 
state plan approval. For Class II units, 18 months after the effective 
date of state plan approval. 
(2) Six months after the municipal waste combustion unit 
starts up. 
(3) Six months after they transfer to the municipal waste 
combustion unit or 6 months after they are hired to work at the munic­
ipal waste combustion unit. 
(c) Each chief facility operator and shift supervisor must take 
one of three actions: 
(1) Obtain a full certification from the American Society of 
Mechanical Engineers or a state certification program in your state. 
(2) Schedule a full certification exam with the American 
Society of Mechanical Engineers (QRO - 1 - 1994) (incorporated by 
reference in 40 CFR §60.17(h)(1)). 
(3) Schedule a full certification exam with your state certi­
fication program. 
(d) The chief facility operator and shift supervisor must obtain 
the full certification or be scheduled to take the certification exam by 
the later of the following dates: 
(1) For Class I units, 12 months after the effective date of 
state plan approval. For Class II units, 18 months after the effective 
date of state plan approval. 
(2) Six months after the municipal waste combustion unit 
starts up. 
(3) Six months after they transfer to the municipal waste 
combustion unit or 6 months after they are hired to work at the munic­
ipal waste combustion unit. 
§113.2120. After the required date for operator certification, who 
may operate the municipal waste combustion unit? 
After the required date for full or provisional certification, you must 
not operate your municipal waste combustion unit unless one of four 
employees is on duty: 
(1) A fully certified chief facility operator. 
(2) A provisionally certified chief facility operator who is 
scheduled to take the full certification exam. 
(3) A fully certified shift supervisor. 
(4) A provisionally certified shift supervisor who is sched­
uled to take the full certification exam. 
§113.2121. What if all the certified operators must be temporarily 
offsite? 
If the certified chief facility operator and certified shift supervisor both 
are unavailable, a provisionally certified control room operator at the 
municipal waste combustion unit may fulfill the certified operator re­
quirement. Depending on the length of time that a certified chief facil­
ity operator and certified shift supervisor are away, you must meet one 
of three criteria: 
(1) When the certified chief facility operator and certified 
shift supervisor are both offsite for 12 hours or less and no other certi­
fied operator is onsite, the provisionally certified control room operator 
may perform those duties without notice to, or approval by, the execu­
tive director. 
(2) When the certified chief facility operator and certified 
shift supervisor are offsite for more than 12 hours, but for 2 weeks or 
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less, and no other certified operator is onsite, the provisionally certi­
fied control room operator may perform those duties without notice to, 
or approval by, the executive director. However, you must record the 
periods when the certified chief facility operator and certified shift su­
pervisor are offsite and include the information in the annual report as 
specified under §113.2161(12) of this title (relating to What must I in­
clude in my annual report?). 
(3) When the certified chief facility operator and certified 
shift supervisor are offsite for more than 2 weeks, and no other certi­
fied operator is onsite, the provisionally certified control room operator 
may perform those duties without prior notice to, or approval by, the 
executive director. However, you must take two actions: 
(A) Notify the executive director in writing within 10 
days after the end of the 2-week period. In the notice, state what caused 
the absence and what you are doing to ensure that a certified chief fa­
cility operator or certified shift supervisor is onsite. 
(B) Submit a status report and corrective action sum­
mary to the executive director every 4 weeks following the initial noti­
fication. If the executive director notifies you that your status report or 
corrective action summary is disapproved, the municipal waste com­
bustion unit may continue operation for 90 days, but then must cease 
operation. If corrective actions are taken in the 90-day period such 
that the executive director withdraws the disapproval, municipal waste 
combustion unit operation may continue. 
§113.2122. What are the operating practice requirements for my mu­
nicipal waste combustion unit? 
(a) You must not operate your municipal waste combustion 
unit at loads greater than 110 percent of the maximum demonstrated 
load of the municipal waste combustion unit (4-hour block average), 
as specified in §113.2100 of this title (relating to Definitions). 
(b) You must not operate your municipal waste combustion 
unit so that the temperature at the inlet of the particulate matter control 
device exceeds 17 degrees Celsius above the maximum demonstrated 
temperature of the particulate matter control device (4-hour block av­
erage), as specified in §113.2100 of this title. 
(c) If your municipal waste combustion unit uses activated car­
bon to control dioxins/furans or mercury emissions, you must maintain 
an 8-hour block average carbon feed rate at or above the highest aver­
age level established during the most recent dioxins/furans or mercury 
test. 
(d) If your municipal waste combustion unit uses activated 
carbon to control dioxins/furans or mercury emissions, you must eval­
uate total carbon usage for each calendar quarter. The total amount 
of carbon purchased and delivered to your municipal waste combus­
tion plant must be at or above the required quarterly usage of carbon. 
At your option, you may choose to evaluate required quarterly carbon 
usage on a municipal waste combustion unit basis for each individual 
municipal waste combustion unit at your plant. Calculate the required 
quarterly usage of carbon using equation 4 or 5 in §113.2171(f) of this 
title (relating to What equations must I use?). 
(e) Your municipal waste combustion unit is exempt from lim­
its on load level, temperature at the inlet of the particulate matter con­
trol device, and carbon feed rate during any of five situations: 
(1) During your annual tests for dioxins/furans. 
(2) During your annual mercury tests (for carbon feed rate 
requirements only). 
(3) During the 2 weeks preceding your annual tests for 
dioxins/furans. 
(4) During the 2 weeks preceding your annual mercury 
tests (for carbon feed rate requirements only). 
(5) Whenever the executive director permits you to do any 
of five activities: 
(A) Evaluate system performance. 
(B) Test new technology or control technologies. 
(C) Perform diagnostic testing. 
(D) Perform other activities to improve the perfor­
mance of your municipal waste combustion unit. 
(E) Perform other activities to advance the state of the 
art for emission controls for your municipal waste combustion unit. 
§113.2123. What happens to the operating requirements during pe­
riods of startup, shutdown, and malfunction? 
(a) The operating requirements of this division apply at all 
times except during periods of municipal waste combustion unit 
startup, shutdown, or malfunction. 
(b) Each startup, shutdown, or malfunction must not last for 
longer than 3 hours. 
§113.2124. What pollutants are regulated by this division? 
Eleven pollutants, in four groupings, are regulated: 






(E) Particulate matter. 
(3) Acid gases. 
(A) Hydrogen chloride. 
(B) Nitrogen oxides. 
(C) Sulfur dioxide. 
(4) Other. 
(A) Carbon monoxide. 
(B) Fugitive ash. 
§113.2125. What emission limits must I meet? By when? 
(a) After the date the initial stack test and continuous emission 
monitoring system evaluation are required or completed (whichever is 
earlier), you must meet the applicable emission limits specified in the 
four tables of this division: 
(1) For Class I units, see Tables 2 and 3 in §113.2174 of 
this title (relating to Tables Relating to Division 3). 
(2) For Class II units, see Table 4 in §113.2174 of this title. 
(3) For carbon monoxide emission limits for both classes 
of units, see Table 5 in §113.2174 of this title. 
(b) If your Class I municipal waste combustion unit began con­
struction, reconstruction, or modification after June 26, 1987, then you 
must comply with the dioxins/furans and mercury emission limits spec­
ified in Table 2 in §113.2174 of this title as applicable by the later of 
the following two dates: 
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(1) One year after the effective date of state plan approval. 
(2) One year after the issuance of a revised construction or 
operating permit, if a permit modification is required. Final compliance 
with the dioxins/furans limits must be achieved no later than December 
6, 2005, even if the date 1 year after the issuance of a revised construc­
tion or operating permit is later than December 6, 2005. 
§113.2126. What happens to the emission limits during periods of 
startup, shutdown, and malfunction? 
(a) The emission limits of this division apply at all times ex­
cept during periods of municipal waste combustion unit startup, shut­
down, or malfunction. 
(b) Each startup, shutdown, or malfunction must not last for 
longer than 3 hours. 
(c) A maximum of 3 hours of test data can be dismissed from 
compliance calculations during periods of startup, shutdown, or mal­
function. 
(d) During startup, shutdown, or malfunction periods longer 
than 3 hours, emissions data cannot be discarded from compliance 
calculations and all provisions under 40 Code of Federal Regulations 
§60.11(d) apply. 
§113.2127. What types of continuous emission monitoring must I per­
form? 
To continuously monitor emissions, you must perform four tasks: 
(1) Install continuous emission monitoring systems for cer­
tain gaseous pollutants. 
(2) Make sure your continuous emission monitoring sys­
tems are operating correctly. 
(3) Make sure you obtain the minimum amount of moni­
toring data. 
(4) Install a continuous opacity monitoring system. 
§113.2128. What continuous emission monitoring systems must I in­
stall for gaseous pollutants? 
(a) You must install, calibrate, maintain, and operate continu­
ous emission monitoring systems for oxygen (or carbon dioxide), sul­
fur dioxide, and carbon monoxide. If you operate a Class I municipal 
waste combustion unit, also install, calibrate, maintain, and operate a 
continuous emission monitoring system for nitrogen oxides. Install the 
continuous emission monitoring systems for sulfur dioxide, nitrogen 
oxides, and oxygen (or carbon dioxide) at the outlet of the air pollution 
control device. 
(b) You must install, evaluate, and operate each continuous 
emission monitoring system according to the "Monitoring Require­
ments" in 40 Code of Federal Regulations (CFR) §60.13. 
(c) You must monitor the oxygen (or carbon dioxide) concen­
tration at each location where you monitor sulfur dioxide and carbon 
monoxide. Additionally, if you operate a Class I municipal waste com­
bustion unit, you must also monitor the oxygen (or carbon dioxide) 
concentration at the location where you monitor nitrogen oxides. 
(d) You may choose to monitor carbon dioxide instead of oxy­
gen as a diluent gas. If you choose to monitor carbon dioxide, then an 
oxygen monitor is not required and you must follow the requirements 
in §113.2133 of this title (relating to What must I do if I choose to mon­
itor carbon dioxide instead of oxygen as a diluent gas?). 
(e) If you choose to demonstrate compliance by monitoring the 
percent reduction of sulfur dioxide, you must also install continuous 
emission monitoring systems for sulfur dioxide and oxygen (or carbon 
dioxide) at the inlet of the air pollution control device. 
(f) If you prefer to use an alternative sulfur dioxide monitoring 
method, such as parametric monitoring, or cannot monitor emissions 
at the inlet of the air pollution control device to determine percent re­
duction, you can apply to the executive director for approval to use an 
alternative monitoring method under 40 CFR §60.13(i). 
§113.2129. How are the data from the continuous emission monitor­
ing systems used? 
You must use data from the continuous emission monitoring systems 
for sulfur dioxide, nitrogen oxides, and carbon monoxide to demon­
strate continuous compliance with the applicable emission limits spec­
ified in Tables 2, 3, 4, and 5 in §113.2174 of this title (relating to Tables 
Relating to Division 3). To demonstrate compliance for dioxins/furans, 
cadmium, lead, mercury, particulate matter, opacity, hydrogen chloride, 
and fugitive ash, see §113.2140 of this title (relating to How are the 
stack test data used?). 
§113.2130. How do I make sure my continuous emission monitoring 
systems are operating correctly? 
(a) Conduct initial, daily, quarterly, and annual evaluations of 
your continuous emission monitoring systems that measure oxygen 
(or carbon dioxide), sulfur dioxide, nitrogen oxides (Class I munici­
pal waste combustion units only), and carbon monoxide. 
(b) Complete your initial evaluation of the continuous emis­
sion monitoring systems within 180 days after your final compliance 
date. 
(c) For initial and annual evaluations, collect data concurrently 
(or within 30 to 60 minutes) using your oxygen (or carbon dioxide) 
continuous emission monitoring system, your sulfur dioxide, nitrogen 
oxides, or carbon monoxide continuous emission monitoring systems, 
as appropriate, and the appropriate test methods specified in Table 6 
in §113.2174 of this title (relating to Tables Relating to Division 3). 
Collect the data during each initial and annual evaluation of your con­
tinuous emission monitoring systems following the applicable perfor­
mance specifications in 40 Code of Federal Regulations (CFR) Part 60, 
Appendix B. Table 7 in §113.2174 of this title shows the performance 
specifications that apply to each continuous emission monitoring sys­
tem. 
(d) Follow the quality assurance procedures in Procedure 1 of 
40 CFR Part 60, Appendix F for each continuous emission monitoring 
system. The procedures include daily calibration drift and quarterly 
accuracy determinations. 
§113.2131. Am I exempt from any 40 Code of Federal Regulations 
Part 60, Appendix B or Appendix F requirements to evaluate continu­
ous emission monitoring systems? 
Yes, the accuracy tests for your sulfur dioxide continuous emission 
monitoring system require you to also evaluate your oxygen (or car­
bon dioxide) continuous emission monitoring system. Therefore, your 
oxygen (or carbon dioxide) continuous emission monitoring system is 
exempt from two requirements: 
(1) Section 2.3 of Performance Specification 3 in 40 Code 
of Federal Regulations Part 60, Appendix B (relative accuracy require­
ment). 
(2) Section 5.1.1 of 40 Code of Federal Regulations Part 
60, Appendix F (relative accuracy test audit). 
§113.2132. What is my schedule for evaluating continuous emission 
monitoring systems? 
(a) Conduct annual evaluations of your continuous emission 
monitoring systems no more than 13 months after the previous evalu­
ation was conducted. 
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(b) Evaluate your continuous emission monitoring systems 
daily and quarterly as specified in 40 Code of Federal Regulations Part 
60, Appendix F. 
§113.2133. What must I do if I choose to monitor carbon dioxide in­
stead of oxygen as a diluent gas? 
You must establish the relationship between oxygen and carbon dioxide 
during the initial evaluation of your continuous emission monitoring 
systems. You may reestablish the relationship during annual evalua­
tions. To establish the relationship use three procedures: 
(1) Use United States Environmental Protection Agency 
(EPA) Reference Method 3A or 3B in 40 Code of Federal Regulations 
(CFR) Part 60, Appendix A to determine oxygen concentration at the 
location of your carbon dioxide monitor. 
(2) Conduct at least three test runs for oxygen. Make sure 
each test run represents a 1-hour average and that sampling continues 
for at least 30 minutes in each hour. 
(3) Use the fuel-factor equation in EPA Reference Method 
3B in 40 CFR Part 60, Appendix A to determine the relationship be­
tween oxygen and carbon dioxide. 
§113.2134. What is the minimum amount of monitoring data I must 
collect with my continuous emission monitoring systems and is the data 
collection requirement enforceable? 
(a) Where continuous emission monitoring systems are re­
quired, obtain 1-hour arithmetic averages. Make sure the averages for 
sulfur dioxide, nitrogen oxides (Class I municipal waste combustion 
units only), and carbon monoxide are in parts per million by dry 
volume at 7 percent oxygen (or the equivalent carbon dioxide level). 
Use the 1-hour averages of oxygen (or carbon dioxide) data from 
your continuous emission monitoring system to determine the actual 
oxygen (or carbon dioxide) level and to calculate emissions at 7 
percent oxygen (or the equivalent carbon dioxide level). 
(b) Obtain at least two data points per hour in order to calculate 
a valid 1-hour arithmetic average. 40 Code of Federal Regulations 
§60.13(e)(2) requires your continuous emission monitoring systems to 
complete at least one cycle of operation (sampling, analyzing, and data 
recording) for each 15-minute period. 
(c) Obtain valid 1-hour averages for 75 percent of the oper­
ating hours per day for 90 percent of the operating days per calendar 
quarter. An operating day is any day the unit combusts any municipal 
solid waste or refuse-derived fuel. 
(d) If you do not obtain the minimum data required in subsec­
tions (a) through (c) of this section, you are in violation of the data 
collection requirement regardless of the emission level monitored, and 
you must notify the executive director according to §113.2161(5) of 
this title (relating to What must I include in my annual report?). 
(e) If you do not obtain the minimum data required in subsec­
tions (a) through (c) of this section, you must still use all valid data from 
the continuous emission monitoring systems in calculating emission 
concentrations and percent reductions in accordance with §113.2135 
of this title (relating to How do I convert my 1-hour arithmetic aver­
ages into appropriate averaging times and units?). 
§113.2135. How do I convert my 1-hour arithmetic averages into ap­
propriate averaging times and units? 
(a) Use the equation in §113.2171(a) of this title (relating to 
What equations must I use?) to calculate emissions at 7 percent oxygen. 
(b) Use United States Environmental Protection Agency 
(EPA) Reference Method 19 in 40 Code of Federal Regulations (CFR) 
Part 60, Appendix A, §4.3, to calculate the daily geometric average 
concentrations of sulfur dioxide emissions. If you are monitoring the 
percent reduction of sulfur dioxide, use EPA Reference Method 19 in 
40 CFR Part 60, Appendix A, §5.4, to determine the daily geometric 
average percent reduction of potential sulfur dioxide emissions. 
(c) If you operate a Class I municipal waste combustion unit, 
use EPA Reference Method 19 in 40 CFR Part 60, Appendix A, §4.1, 
to calculate the daily arithmetic average for concentrations of nitrogen 
oxides. 
(d) Use EPA Reference Method 19 in 40 CFR Part 60, Appen­
dix A, §4.1, to calculate the 4-hour or 24-hour daily block averages (as 
applicable) for concentrations of carbon monoxide. 
§113.2136. What is required for my continuous opacity monitoring 
system and how are the data used? 
(a) Install, calibrate, maintain, and operate a continuous opac­
ity monitoring system. 
(b) Install, evaluate, and operate each continuous opacity mon­
itoring system according to 40 Code of Federal Regulations (CFR) 
§60.13. 
(c) Complete an initial evaluation of your continuous opacity 
monitoring system according to Performance Specification 1 in 40 CFR 
Part 60, Appendix B. Complete the evaluation by 180 days after your 
final compliance date. 
(d) Complete each annual evaluation of your continuous opac­
ity monitoring system no more than 13 months after the previous eval­
uation. 
(e) Use tests conducted according to United States Environ­
mental Protection Agency Reference Method 9 in 40 CFR Part 60, Ap­
pendix A, as specified in §113.2142 of this title (relating to What test 
methods must I use to stack test?), to determine compliance with the 
opacity limit in Table 2 or 4 in §113.2174 of this title (relating to Ta­
bles Relating to Division 3). The data obtained from your continuous 
opacity monitoring system are not used to determine compliance with 
the opacity limit. 
§113.2137. What additional requirements must I meet for the oper­
ation of my continuous emission monitoring systems and continuous 
opacity monitoring system? 
Use the required span values and applicable performance specifications 
in Table 8 in §113.2174 of this title (relating to Tables Relating to Di­
vision 3). 
§113.2138. What must I do if any of my continuous emission moni­
toring systems are temporarily unavailable to meet the data collection 
requirements? 
Refer to Table 8 in §113.2174 of this title (relating to Tables Relating 
to Division 3). It shows alternate methods for collecting data when 
systems malfunction or when repairs, calibration checks, or zero and 
span checks keep you from collecting the minimum amount of data. 
§113.2139. What types of stack tests must I conduct? 
Conduct initial and annual stack tests to measure the emission levels 
of dioxins/furans, cadmium, lead, mercury, particulate matter, opacity, 
hydrogen chloride, and fugitive ash. 
§113.2140. How are the stack test data used? 
You must use results of stack tests for dioxins/furans, cadmium, lead, 
mercury, particulate matter, opacity, hydrogen chloride, and fugitive 
ash to demonstrate compliance with the applicable emission limits in 
Tables 2 and 4 in §113.2174 of this title (relating to Tables Relating to 
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Division 3). To demonstrate compliance for carbon monoxide, nitrogen 
oxides, and sulfur dioxide, see §113.2129 of this title (relating to How 
are the data from the continuous emission monitoring systems used?). 
§113.2141. What schedule must I follow for the stack testing? 
(a) Conduct initial stack tests for the pollutants listed in 
§113.2139 of this title (relating to What types of stack tests must I 
conduct?) by 180 days after your final compliance date. 
(b) Conduct annual stack tests for the same pollutants after the 
initial stack test. Conduct each annual stack test no later than 13 months 
after the previous stack test. 
§113.2142. What test methods must I use to stack test? 
(a) Follow Table 8 in §113.2174 of this title (relating to Tables 
Relating to Division 3) to establish the sampling location and to de­
termine pollutant concentrations, number of traverse points, individual 
test methods, and other specific testing requirements for the different 
pollutants. 
(b) Make sure that stack tests for all the pollutants consist of 
at least three test runs, as specified in 40 Code of Federal Regulations 
(CFR) §60.8. Use the average of the pollutant emission concentrations 
from the three test runs to determine compliance with the applicable 
emission limits in Tables 2 and 4 in §113.2174 of this title. 
(c) Obtain an oxygen (or carbon dioxide) measurement at the 
same time as your pollutant measurements to determine diluent gas lev­
els, as specified in §113.2128 of this title (relating to What continuous 
emission monitoring systems must I install for gaseous pollutants?). 
(d) Use the equations in §113.2171(a) of this title (relating to 
What equations must I use?) to calculate emission levels at 7 percent 
oxygen (or an equivalent carbon dioxide basis), the percent reduction 
in potential hydrogen chloride emissions, and the reduction efficiency 
for mercury emissions. See the individual test methods in Table 6 in 
§113.2174 of this title for other required equations. 
(e) You can apply to the executive director for approval un­
der 40 CFR §60.8(b) to use a reference method with minor changes in 
methodology, use an equivalent method, use an alternative method the 
results of which the executive director has determined are adequate for 
demonstrating compliance, waive the requirement for a performance 
test because you have demonstrated by other means that you are in 
compliance, or use a shorter sampling time or smaller sampling vol­
ume. 
§113.2143. May I conduct stack testing less often? 
(a) You may test less often if you own or operate a Class II mu­
nicipal waste combustion unit and if all stack tests for a given pollutant 
over 3 consecutive years show you comply with the emission limit. In 
that case, you are not required to conduct a stack test for that pollutant 
for the next 2 years. However, you must conduct another stack test 
within 36 months of the anniversary date of the third consecutive stack 
test that shows you comply with the emission limit. Thereafter, you 
must perform stack tests every 3rd year but no later than 36 months 
following the previous stack tests. If a stack test shows noncompliance 
with an emission limit, you must conduct annual stack tests for that 
pollutant until all stack tests over 3 consecutive years show compli­
ance with the emission limit for that pollutant. The provision applies 
to all pollutants subject to stack testing requirements: dioxins/furans, 
cadmium, lead, mercury, particulate matter, opacity, hydrogen chloride, 
and fugitive ash. 
(b) You can test less often for dioxins/furans emissions if you 
own or operate a municipal waste combustion plant that meets two con­
ditions. First, you have multiple municipal waste combustion units on-
site that are subject to this division. Second, all those municipal waste 
combustion units have demonstrated levels of dioxins/furans emissions 
less than or equal to 15 nanograms per dry standard cubic meter (total 
mass) for Class I units, or 30 nanograms per dry standard cubic meter 
(total mass) for Class II units, for 2 consecutive years. In that case, you 
may choose to conduct annual stack tests on only one municipal waste 
combustion unit per year at your plant. The provision only applies to 
stack testing for dioxins/furans emissions. 
(1) Conduct the stack test no more than 13 months follow­
ing a stack test on any municipal waste combustion unit subject to this 
division at your plant. Each year, test a different municipal waste com­
bustion unit subject to this division and test all municipal waste com­
bustion units subject to this division in a sequence that you determine. 
Once you determine a testing sequence, it must not be changed without 
approval by the executive director. 
(2) If each annual stack test shows levels of dioxins/furans 
emissions less than or equal to 15 nanograms per dry standard cubic 
meter (total mass) for Class I units, or 30 nanograms per dry standard 
cubic meter (total mass) for Class II units, you may continue stack tests 
on only one municipal waste combustion unit subject to this division 
per year. 
(3) If any annual stack test indicates levels of dioxins/fu­
rans emissions greater than 15 nanograms per dry standard cubic meter 
(total mass) for Class I units, or 30 nanograms per dry standard cubic 
meter (total mass) for Class II units, conduct subsequent annual stack 
tests on all municipal waste combustion units subject to this division 
at your plant. You may return to testing one municipal waste combus­
tion unit subject to this division per year if you can demonstrate diox­
ins/furans emissions levels less than or equal to 15 nanograms per dry 
standard cubic meter (total mass) for Class I units, or 30 nanograms per 
dry standard cubic meter (total mass) for Class II units, for all munic­
ipal waste combustion units at your plant subject to this division for 2 
consecutive years. 
§113.2144. May I deviate from the 13-month testing schedule if un­
foreseen circumstances arise? 
You may not deviate from the 13-month testing schedules specified in 
§113.2141(b) and §113.2143(b)(1) of this title (relating to What sched­
ule must I follow for the stack testing? and May I conduct stack testing 
less often?) unless you apply to the executive director for an alternative 
schedule, and the executive director approves your request for alternate 
scheduling prior to the date on which you would otherwise have been 
required to conduct the next stack test. 
§113.2145. Must I meet other requirements for continuous monitor­
ing? 
You must also monitor three operating parameters: 
(1) Load level of each municipal waste combustion unit. 
(2) Temperature of flue gases at the inlet of your particulate 
matter air pollution control device. 
(3) Carbon feed rate if activated carbon is used to control 
dioxins/furans or mercury emissions. 
§113.2146. How do I monitor the load of my municipal waste com­
bustion unit? 
(a) If your municipal waste combustion unit generates steam, 
you must install, calibrate, maintain, and operate a steam flowmeter or 
a feed water flowmeter and meet five requirements: 
(1) Continuously measure and record the measurements of 
steam (or feed water) in kilograms (or pounds) per hour. 
(2) Calculate your steam (or feed water) flow in 4-hour 
block averages. 
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(3) Calculate the steam (or feed water) flow rate using the 
method in "American Society of Mechanical Engineers Power Test 
Codes: Test Code for Steam Generating Units, Power Test Code 4.1 
- 1964 (R1991)," section 4 (incorporated by reference in 40 Code of 
Federal Regulations (CFR) §60.17(h)(2)). 
(4) Design, construct, install, calibrate, and use nozzles 
or orifices for flow rate measurements, using the recommendations in 
"American Society of Mechanical Engineers Interim Supplement 19.5 
on Instruments and Apparatus: Application, Part II of Fluid Meters," 
6th Edition (1971), chapter 4 (incorporated by reference in 40 CFR 
§60.17(h)(3)). 
(5) Before each dioxins/furans stack test, or at least once a 
year, calibrate all signal conversion elements associated with steam (or 
feed water) flow measurements according to the manufacturer instruc­
tions. 
(b) If your municipal waste combustion units do not generate 
steam, or, if your municipal waste combustion units have shared steam 
systems and steam load cannot be estimated per unit, you must deter­
mine, to the satisfaction of the executive director, one or more operating 
parameters that can be used to continuously estimate load level (for ex­
ample, the feed rate of municipal solid waste or refuse-derived fuel). 
You must continuously monitor the selected parameters. 
§113.2147. How do I monitor the temperature of flue gases at the inlet 
of my particulate matter control device? 
You must install, calibrate, maintain, and operate a device to continu­
ously measure the temperature of the flue gas stream at the inlet of each 
particulate matter control device. 
§113.2148. How do I monitor the injection rate of activated carbon? 
If your municipal waste combustion unit uses activated carbon to con­
trol dioxins/furans or mercury emissions, you must meet three require­
ments: 
(1) Select a carbon injection system operating parameter 
that can be used to calculate carbon feed rate (for example, screw feeder 
speed). 
(2) During each dioxins/furans and mercury stack test, de­
termine the average carbon feed rate in kilograms (or pounds) per hour. 
Also, determine the average operating parameter level that correlates 
to the carbon feed rate. Establish a relationship between the operating 
parameter and the carbon feed rate in order to calculate the carbon feed 
rate based on the operating parameter level. 
(3) Continuously monitor the selected operating parameter 
during all periods when the municipal waste combustion unit is operat­
ing and combusting waste and calculate the 8-hour block average car­
bon feed rate in kilograms (or pounds) per hour, based on the selected 
operating parameter. When calculating the 8-hour block average, do 
two things: 
(A) Exclude hours when the municipal waste combus­
tion unit is not operating. 
(B) Include hours when the municipal waste combus­
tion unit is operating but the carbon feed system is not working cor­
rectly. 
§113.2149. What is the minimum amount of monitoring data I must 
collect with my continuous parameter monitoring systems and is the 
data collection requirement enforceable? 
(a) Where continuous parameter monitoring systems are used, 
obtain 1-hour arithmetic averages for three parameters: 
(1) Load level of the municipal waste combustion unit. 
(2) Temperature of the flue gases at the inlet of your partic­
ulate matter control device. 
(3) Carbon feed rate if activated carbon is used to control 
dioxins/furans or mercury emissions. 
(b) Obtain at least two data points per hour in order to calculate 
a valid 1-hour arithmetic average. 
(c) Obtain valid 1-hour averages for at least 75 percent of the 
operating hours per day for 90 percent of the operating days per calen­
dar quarter. An operating day is any day the unit combusts any munic­
ipal solid waste or refuse-derived fuel. 
(d) If you do not obtain the minimum data required in subsec­
tions (a) through (c) of this section, you are in violation of the data 
collection requirement, and you must notify the executive director ac­
cording to §113.2161(5) of this title (relating to What must I include in 
my annual report?). 
§113.2150. What records must I keep? 
You must keep four types of records: 
(1) Operator training and certification. 
(2) Stack tests. 
(3) Continuously monitored pollutants and parameters. 
(4) Carbon feed rate. 
§113.2151. Where must I keep my records and for how long? 
(a) Keep all records onsite in paper copy or electronic format 
unless the executive director approves another format. 
(b) Keep all records on each municipal waste combustion unit 
for at least 5 years. 
(c) Make all records available for submittal to the executive 
director, or for onsite review by an inspector. 
§113.2152. What records must I keep for operator training and cer­
tification? 
You must keep records of six items: 
(1) Records of provisional certifications. Include three 
items: 
(A) For your municipal waste combustion plant, names 
of the chief facility operator, shift supervisors, and control room oper­
ators who are provisionally certified by the American Society of Me­
chanical Engineers or an equivalent state-approved certification pro­
gram. 
(B) Dates of the initial provisional certifications. 
(C) Documentation showing current provisional certifi ­
cations. 
(2) Records of full certifications. Include three items: 
(A) For your municipal waste combustion plant, names 
of the chief facility operator, shift supervisors, and control room op­
erators who are fully certified by the American Society of Mechanical 
Engineers or an equivalent state-approved certification program. 
(B) Dates of initial and renewal full certifications. 
(C) Documentation showing current full certifications. 
(3) Records showing completion of the operator training 
course. Include three items: 
(A) For your municipal waste combustion plant, names 
of the chief facility operator, shift supervisors, and control room oper­
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ators who have completed the United States Environmental Protection 
Agency or state municipal waste combustion operator training course. 
(B) Dates of completion of the operator training course. 
(C) Documentation showing completion of operator 
training course. 
(4) Records of reviews for plant-specific operating manu­
als. Include three items: 
(A) Names of persons who have reviewed the operating 
manual. 
(B) Date of the initial review. 
(C) Dates of subsequent annual reviews. 
(5) Records of when a certified operator is temporarily off-
site. Include two main items: 
(A) If the certified chief facility operator and certified 
shift supervisor are offsite for more than 12 hours, but for 2 weeks 
or less, and no other certified operator is onsite, record the dates that 
the certified chief facility operator and certified shift supervisor were 
offsite. 
(B) When all certified chief facility operators and cer­
tified shift supervisors are offsite for more than 2 weeks and no other 
certified operator is onsite, keep records of four items: 
(i) Your notice that all certified persons are offsite. 
(ii) The conditions that cause those people to be off-
site. 
(iii) The corrective actions you are taking to ensure 
a certified chief facility operator or certified shift supervisor is onsite. 
(iv) Copies of the written reports submitted every 4 
weeks that summarize the actions taken to ensure that a certified chief 
facility operator or certified shift supervisor will be onsite. 
(6) Records of calendar dates. Include the calendar date on 
each record. 
§113.2153. What records must I keep for stack tests? 
For stack tests required under §113.2139 of this title (relating to What 
types of stack tests must I conduct?), you must keep records of four 
items: 
(1) The results of the stack tests for eight pollutants or pa­
rameters recorded in the appropriate units of measure specified in Table 







(F) Particulate matter. 
(G) Hydrogen chloride. 
(H) Fugitive ash. 
(2) Test reports including supporting calculations that doc­
ument the results of all stack tests. 
(3) The maximum demonstrated load of your municipal 
waste combustion units and maximum temperature at the inlet of your 
particulate matter control device during all stack tests for dioxins/fu­
rans emissions. 
(4) The calendar date of each record. 
§113.2154. What records must I keep for continuously monitored pol­
lutants or parameters? 
You must keep records of eight items. 
(1) Records of monitoring data. Document six parameters 
measured using continuous monitoring systems: 
(A) All 6-minute average levels of opacity. 
emissions. 
(B) All 1-hour average concentrations of sulfur dioxide 
(C) For Class I municipal waste combustion units only, 
all 1-hour average concentrations of nitrogen oxides emissions. 
(D) All 1-hour average concentrations of carbon 
monoxide emissions. 
(E) All 1-hour average load levels of your municipal 
waste combustion unit. 
(F) All 1-hour average flue gas temperatures at the inlet 
of the particulate matter control device. 
(2) Records of average concentrations and percent reduc­
tions. Document five parameters: 
(A) All 24-hour daily block geometric average concen­
trations of sulfur dioxide emissions or average percent reductions of 
sulfur dioxide emissions. 
(B) For Class I municipal waste combustion units only, 
all 24-hour daily arithmetic average concentrations of nitrogen oxides 
emissions. 
(C) All 4-hour block or 24-hour daily block arithmetic 
average concentrations of carbon monoxide emissions. 
(D) All 4-hour block arithmetic average load levels of 
your municipal waste combustion unit. 
(E) All 4-hour block arithmetic average flue gas tem­
peratures at the inlet of the particulate matter control device. 
(3) Records of exceedances. Document three items: 
(A) Calendar dates whenever any of the five pollutant or 
parameter levels recorded in paragraph (2) of this section or the opac­
ity level recorded in paragraph (1)(A) of this section did not meet the 
emission limits or operating levels specified in this division. 
(B) Reasons you exceeded the applicable emission lim­
its or operating levels. 
(C) Corrective actions you took, or are taking, to meet 
the emission limits or operating levels. 
(4) Records of minimum data. Document three items: 
(A) Calendar dates for which you did not collect the 
minimum amount of data required under §113.2134 and §113.2149 of 
this title (relating to What is the minimum amount of monitoring data 
I must collect with my continuous emission monitoring systems and is 
the data collection requirement enforceable? and What is the minimum 
amount of data I must collect with my continuous parameter monitoring 
systems and is the data collection requirement enforceable?). Record 
those dates for five types of pollutants and parameters: 
(i) Sulfur dioxide emissions. 
PROPOSED RULES November 21, 2008 33 TexReg 9405 
(ii) For Class I municipal waste combustion units 
only, nitrogen oxides emissions. 
(iii) Carbon monoxide emissions. 
(iv) Load levels of your municipal waste combus­
tion unit. 
(v) Temperatures of the flue gases at the inlet of the 
particulate matter control device. 
(B) Reasons you did not collect the minimum data. 
(C) Corrective actions you took or are taking to obtain 
the required amount of data. 
(5) Records of exclusions. Document each time you have 
excluded data from your calculation of averages for any of the fol­
lowing five pollutants or parameters and the reasons the data were ex­
cluded: 
(A) Sulfur dioxide emissions. 
(B) For Class I municipal waste combustion units only, 
nitrogen oxides emissions. 
(C) Carbon monoxide emissions. 
(D) Load levels of your municipal waste combustion 
unit. 
(E) Temperatures of the flue gases at the inlet of the par­
ticulate matter control device. 
(6) Records of drift and accuracy. Document the results of 
your daily drift tests and quarterly accuracy determinations according 
to Procedure 1 of 40 Code of Federal Regulations Part 60, Appendix 
F. Keep those records for the sulfur dioxide, nitrogen oxides (Class I 
municipal waste combustion units only), and carbon monoxide contin­
uous emissions monitoring systems. 
(7) Records of the relationship between oxygen and carbon 
dioxide. If you choose to monitor carbon dioxide instead of oxygen as 
a diluent gas, document the relationship between oxygen and carbon 
dioxide, as specified in §113.2133 of this title (relating to What must I 
do if I choose to monitor carbon dioxide instead of oxygen as a diluent 
gas?). 
(8) Records of calendar dates. Include the calendar date on 
each record. 
§113.2155. What records must I keep for municipal waste combustion 
units that use activated carbon? 
For municipal waste combustion units that use activated carbon to con­
trol dioxins/furans or mercury emissions, you must keep records of five 
items: 
(1) Records of average carbon feed rate. Document five 
items: 
(A) Average carbon feed rate in kilograms (or pounds) 
per hour during all stack tests for dioxins/furans and mercury emis­
sions. Include supporting calculations in the records. 
(B) For the operating parameter chosen to monitor car­
bon feed rate, average operating level during all stack tests for diox­
ins/furans and mercury emissions. Include supporting data that docu­
ment the relationship between the operating parameter and the carbon 
feed rate. 
(C) All 8-hour block average carbon feed rates in kilo­
grams (or pounds) per hour calculated from the monitored operating 
parameter. 
(D) Total carbon purchased and delivered to the munic­
ipal waste combustion plant for each calendar quarter. If you choose 
to evaluate total carbon purchased and delivered on a municipal waste 
combustion unit basis, record the total carbon purchased and delivered 
for each individual municipal waste combustion unit at your plant. In­
clude supporting documentation. 
(E) Required quarterly usage of carbon for the mu­
nicipal waste combustion plant, calculated using equation 4 or 5 in 
§113.2171(f) of this title (relating to What equations must I use?). 
If you choose to evaluate required quarterly usage for carbon on a 
municipal waste combustion unit basis, record the required quarterly 
usage for each municipal waste combustion unit at your plant. Include 
supporting calculations. 
(2) Records of low carbon feed rates. Document three 
items: 
(A) The calendar dates when the average carbon feed 
rate over an 8-hour block was less than the average carbon feed rates 
determined during the most recent stack test for dioxins/furans or mer­
cury emissions (whichever has a higher feed rate). 
(B) Reasons for the low carbon feed rates. 
(C) Corrective actions you took or are taking to meet 
the 8-hour average carbon feed rate requirement. 
(3) Records of minimum carbon feed rate data. Document 
three items: 
(A) Calendar dates for which you did not collect the 
minimum amount of carbon feed rate data required under §113.2149 
of this title (relating to What is the minimum amount of monitoring 
data I must collect with my continuous parameter monitoring systems 
and is the data collection requirement enforceable?). 
(B) Reasons you did not collect the minimum data. 
(C) Corrective actions you took or are taking to get the 
required amount of data. 
(4) Records of exclusions. Document each time you have 
excluded data from your calculation of average carbon feed rates and 
the reasons the data were excluded. 
(5) Records of calendar dates. Include the calendar date on 
each record. 
§113.2156. What reports must I submit and in what form? 
(a) Submit an initial report and annual reports, plus semiannual 
reports for any emission or parameter level that does not meet the limits 
specified in this division. 
(b) Submit all reports on paper, postmarked on or before the 
submittal dates in §§113.2158, 113.2160, and 113.2163 of this title (re­
lating to When must I submit the initial report?, When must I submit 
the annual report?, and If a semiannual report is required, when must I 
submit it?). If the executive director agrees, you may submit electronic 
reports, as specified in Chapter 19 of this title (relating to Electronic 
Reporting). 
(c) Keep a copy of all reports required by §§113.2159, 
113.2161, and 113.2164 of this title (relating to What must I include 
in my initial report?, What must I include in my annual report?, and 
What must I include in the semiannual out-of-compliance reports?) 
onsite for 5 years. 
§113.2157. What are the appropriate units of measurement for re­
porting my data? 
See Tables 2, 3, 4, and 5 in §113.2174 of this title (relating to Tables 
Relating to Division 3) for appropriate units of measurement. 
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§113.2158. When must I submit the initial report? 
As specified in 40 Code of Federal Regulations §60.7(c), submit your 
initial report by 180 days after your final compliance date. 
§113.2159. What must I include in my initial report? 
You must include seven items: 
(1) The emission levels measured on the date of the initial 
evaluation of your continuous emission monitoring systems for all of 
the following five pollutants or parameters as recorded in accordance 
with §113.2154(2) of this title (relating to What records must I keep for 
continuously monitored pollutants or parameters?). 
(A) The 24-hour daily geometric average concentration 
of sulfur dioxide emissions or the 24-hour daily geometric percent re­
duction of sulfur dioxide emissions. 
(B) For Class I municipal waste combustion units only, 
the 24-hour daily arithmetic average concentration of nitrogen oxides 
emissions. 
(C) The 4-hour block or 24-hour daily arithmetic aver­
age concentration of carbon monoxide emissions. 
(D) The 4-hour block arithmetic average load level of 
your municipal waste combustion unit. 
(E) The 4-hour block arithmetic average flue gas tem­
perature at the inlet of the particulate matter control device. 
(2) The results of the initial stack tests for eight pollutants 
or parameters (use appropriate units as specified in Table 2 or 4 in 






(F) Particulate matter. 
(G) Hydrogen chloride. 
(H) Fugitive ash. 
(3) The test report that documents the initial stack tests in­
cluding supporting calculations. 
(4) The initial performance evaluation of your continuous 
emissions monitoring systems. Use the applicable performance spec­
ifications in 40 Code of Federal Regulations Part 60, Appendix B in 
conducting the evaluation. 
(5) The maximum demonstrated load of your municipal 
waste combustion unit and the maximum demonstrated temperature of 
the flue gases at the inlet of the particulate matter control device. Use 
values established during your initial stack test for dioxins/furans emis­
sions and include supporting calculations. 
(6) If your municipal waste combustion unit uses activated 
carbon to control dioxins/furans or mercury emissions, the average car­
bon feed rates that you recorded during the initial stack tests for diox­
ins/furans and mercury emissions. Include supporting calculations as 
specified in §113.2155(1)(A) and (B) of this title (relating to What 
records must I keep for municipal waste combustion units that use ac­
tivated carbon?). 
(7) If you choose to monitor carbon dioxide instead of oxy­
gen as a diluent gas, documentation of the relationship between oxygen 
and carbon dioxide, as specified in §113.2133 of this title (relating to 
What must I do if I choose to monitor carbon dioxide instead of oxygen 
as a diluent gas?). 
§113.2160. When must I submit the annual report? 
Submit the annual report no later than February 1 of each year that 
follows the calendar year in which you collected the data. If you have 
an operating permit for any unit under Title V of the Federal Clean Air 
Act, the permit may require you to submit semiannual reports. Title 40 
Code of Federal Regulations Part 70 contains program requirements 
for permits. 
§113.2161. What must I include in my annual report? 
Summarize data collected for all pollutants and parameters regulated 
under this division. Your summary must include twelve items: 
(1) The results of the annual stack test, using appropriate 
units, for eight pollutants, as recorded under §113.2153(1) of this title 






(F) Particulate matter. 
(G) Hydrogen chloride. 
(H) Fugitive ash. 
(2) A list of the highest average levels recorded, in the ap­
propriate units. List those values for five pollutants or parameters: 
(A) Sulfur dioxide emissions. 
(B) For Class I municipal waste combustion units only, 
nitrogen oxides emissions. 
(C) Carbon monoxide emissions. 
(D) Load level of the municipal waste combustion unit. 
(E) Temperature of the flue gases at the inlet of the par­
ticulate matter air pollution control device (4-hour block average). 
(3) The highest 6-minute opacity level measured. Base the 
value on all 6-minute average opacity levels recorded by your continu­
ous opacity monitoring system (§113.2154(1)(A) of this title (relating 
to What records must I keep for continuously monitored pollutants or 
parameters?)). 
(4) For municipal waste combustion units that use ac­
tivated carbon for controlling dioxins/furans or mercury emissions, 
include four records: 
(A) The average carbon feed rates recorded during the 
most recent dioxins/furans and mercury stack tests. 
(B) The lowest 8-hour block average carbon feed rate 
recorded during the year. 
(C) The total carbon purchased and delivered to the mu­
nicipal waste combustion plant for each calendar quarter. If you choose 
to evaluate total carbon purchased and delivered on a municipal waste 
combustion unit basis, record the total carbon purchased and delivered 
for each individual municipal waste combustion unit at your plant. 
(D) The required quarterly carbon usage of your mu­
nicipal waste combustion plant calculated using equation 4 or 5 in 
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§113.2171(f) of this title (relating to What equations must I use?). If 
you choose to evaluate required quarterly usage for carbon on a munic­
ipal waste combustion unit basis, record the required quarterly usage 
for each municipal waste combustion unit at your plant. 
(5) The total number of days that you did not obtain the 
minimum number of hours of data for six pollutants or parameters. 
Include the reasons you did not obtain the data and corrective actions 
that you have taken to obtain the data in the future. Include data on: 
(A) Sulfur dioxide emissions. 
(B) For Class I municipal waste combustion units only, 
nitrogen oxides emissions. 
(C) Carbon monoxide emissions. 
(D) Load level of the municipal waste combustion unit. 
(E) Temperature of the flue gases at the inlet of the par­
ticulate matter air pollution control device. 
(F) Carbon feed rate. 
(6) The number of hours you have excluded data from the 
calculation of average levels (include the reasons for excluding it). In­
clude data for six pollutants or parameters: 
(A) Sulfur dioxide emissions. 
(B) For Class I municipal waste combustion units only, 
nitrogen oxides emissions. 
(C) Carbon monoxide emissions. 
(D) Load level of the municipal waste combustion unit. 
(E) Temperature of the flue gases at the inlet of the par­
ticulate matter air pollution control device. 
(F) Carbon feed rate. 
(7) A notice of your intent to begin a reduced stack testing 
schedule for dioxins/furans emissions during the following calendar 
year if you are eligible for alternative scheduling (§113.2143(a) or (b) 
of this title (relating to May I conduct stack testing less often?)). 
(8) A notice of your intent to begin a reduced stack testing 
schedule for other pollutants during the following calendar year if you 
are eligible for alternative scheduling (§113.2143(a) of this title). 
(9) A summary of any emission or parameter level that did 
not meet the limits specified in this division. 
(10) A summary of the data in paragraphs (1) through (4) 
of this section from the year preceding the reporting year which gives 
the executive director a summary of the performance of the municipal 
waste combustion unit over a 2-year period. 
(11) If you choose to monitor carbon dioxide instead of 
oxygen as a diluent gas, documentation of the relationship between 
oxygen and carbon dioxide, as specified in §113.2133 of this title (re­
lating to What must I do if I choose to monitor carbon dioxide instead 
of oxygen as a diluent gas?). 
(12) Documentation of periods when all certified chief fa­
cility operators and certified shift supervisors are offsite for more than 
12 hours. 
§113.2162. What must I do if I am out of compliance with the require­
ments of this division? 
You must submit a semiannual report on any recorded emission or pa­
rameter level that does not meet the requirements specified in this di­
vision. 
§113.2163. If a semiannual report is required, when must I submit it? 
(a) For data collected during the first half of a calendar year, 
submit your semiannual report by August 1 of that year. 
(b) For data you collected during the second half of the calen­
dar year, submit your semiannual report by February 1 of the following 
year. 
§113.2164. What must I include in the semiannual out-of-compliance 
reports? 
You must include three items in the semiannual report: 
(1) For any of the following six pollutants or parameters 
that exceeded the limits specified in this division, include the calendar 
date they exceeded the limits, the averaged and recorded data for that 
date, the reasons for exceeding the limits, and your corrective actions: 
(A) Concentration or percent reduction of sulfur diox­
ide emissions. 
(B) For Class I municipal waste combustion units only, 
concentration of nitrogen oxides emissions. 
(C) Concentration of carbon monoxide emissions. 
(D) Load level of your municipal waste combustion 
unit. 
(E) Temperature of the flue gases at the inlet of your 
particulate matter air pollution control device. 
(F) Average 6-minute opacity level. The data obtained 
from your continuous opacity monitoring system are not used to deter­
mine compliance with the limit on opacity emissions. 
(2) If the results of your annual stack tests (as recorded in 
§113.2153(1) of this title (relating to What records must I keep for 
stack tests?)) show emissions above the limits specified in Table 2 or 
4 in §113.2174 of this title (relating to Tables Relating to Division 3) 
as applicable for dioxins/furans, cadmium, lead, mercury, particulate 
matter, opacity, hydrogen chloride, and fugitive ash, include a copy of 
the test report that documents the emission levels and your corrective 
actions. 
(3) For municipal waste combustion units that apply acti­
vated carbon to control dioxins/furans or mercury emissions, include 
two items: 
(A) Documentation of all dates when the 8-hour block 
average carbon feed rate (calculated from the carbon injection system 
operating parameter) is less than the highest carbon feed rate estab­
lished during the most recent mercury and dioxins/furans stack test 
(as specified in §113.2155(1)(A) of this title (relating to What records 
must I keep for municipal waste combustion units that use activated 
carbon?)). Include four items: 
(i) Eight-hour average carbon feed rate. 
(ii) Reasons for occurrences of low carbon feed 
rates. 
(iii) The corrective actions you have taken to meet 
the carbon feed rate requirement. 
(iv) The calendar date. 
(B) Documentation of each quarter when total carbon 
purchased and delivered to the municipal waste combustion plant is 
less than the total required quarterly usage of carbon. If you choose 
to evaluate total carbon purchased and delivered on a municipal waste 
combustion unit basis, record the total carbon purchased and delivered 
for each individual municipal waste combustion unit at your plant. In­
clude five items: 
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(i) Amount of carbon purchased and delivered to the 
plant. 
(ii) Required quarterly usage of carbon. 
(iii) Reasons for not meeting the required quarterly 
usage of carbon. 
(iv) The corrective actions you have taken to meet 
the required quarterly usage of carbon. 
(v) The calendar date. 
§113.2165. Can reporting dates be changed? 
(a) If the executive director agrees, you may change the semi­
annual or annual reporting dates. 
(b) See 40 Code of Federal Regulations §60.19(c) for proce­
dures to seek approval to change your reporting date. 
§113.2166. What is an air curtain incinerator? 
An air curtain incinerator operates by forcefully projecting a curtain of 
air across an open chamber or open pit in which combustion occurs. 
Incinerators of that type can be constructed above or below ground and 
with or without refractory walls and floor. 
§113.2167. What is yard waste? 
Yard waste is grass, grass clippings, bushes, shrubs, and clippings from 
bushes and shrubs. They come from residential, commercial/retail, in­
stitutional, or industrial sources as part of maintaining yards or other 
private or public lands. Yard waste does not include two items: 
(1) Construction, renovation, and demolition wastes that 
are exempt from the definition of "Municipal solid waste" in §113.2100 
of this title (relating to Definitions). 
(2) Clean wood that is exempt from the definition of "Mu­
nicipal solid waste" in §113.2100 of this title. 
§113.2168. What are the emission limits for air curtain incinerators 
that burn 100 percent yard waste? 
If your air curtain incinerator combusts 100 percent yard waste, you 
must only meet the emission limits in this section. 
(1) By 180 days after your final compliance date, you must 
meet two limits: 
(A) The opacity limit is 10 percent (6-minute average) 
for air curtain incinerators that can combust at least 35 tons per day of 
municipal solid waste and no more than 250 tons per day of municipal 
solid waste. 
(B) The opacity limit is 35 percent (6-minute average) 
during the startup period that is within the first 30 minutes of operation. 
(2) Except during malfunctions, the requirements of this 
division apply at all times. Each malfunction must not exceed 3 hours. 
§113.2169. How must I monitor opacity for air curtain incinerators 
that burn 100 percent yard waste? 
(a) Use United States Environmental Protection Agency Ref­
erence Method 9 in 40 Code of Federal Regulations (CFR) Part 60, 
Appendix A to determine compliance with the opacity limit. 
(b) Conduct an initial test for opacity as specified in 40 CFR 
§60.8. 
(c) After the initial test for opacity, conduct annual tests no 
more than 13 calendar months following the date of your previous test. 
§113.2170. What are the recordkeeping and reporting requirements 
for air curtain incinerators that burn 100 percent yard waste? 
(a) Provide a notice of construction that includes four items: 
(1) Your intent to construct the air curtain incinerator. 
(2) Your planned initial startup date. 
(3) Types of fuels you plan to combust in your air curtain 
incinerator. 
(4) The capacity of your incinerator, including supporting 
capacity calculations, as specified in §113.2171(d) and (e) of this title 
(relating to What equations must I use?). 
(b) Keep records of results of all opacity tests onsite in either 
paper copy or electronic format unless the executive director approves 
another format. 
(c) Keep all records for each incinerator for at least 5 years. 
(d) Make all records available for submittal to the executive 
director or for onsite review by an inspector. 
(e) Submit the results (each 6-minute average) of the opacity 
tests by February 1 of the year following the year of the opacity emis­
sion test. 
(f) Submit reports as a paper copy on or before the applicable 
submittal date. If the executive director agrees, you may submit reports 
on electronic media. 
(g) If the executive director agrees, you may change the annual 
reporting dates (see 40 Code of Federal Regulations §60.19(c)). 
(h) Keep a copy of all reports onsite for a period of 5 years. 
§113.2171. What equations must I use? 
(a) Concentration correction to 7 percent oxygen. Correct any 
pollutant concentration to 7 percent oxygen using equation 1 of this 
section: 
Figure: 30 TAC §113.2171(a) 
(b) Percent reduction in potential mercury emissions. Calcu­
late the percent reduction in potential mercury emissions (%PHg) using 
equation 2 of this section: 
Figure: 30 TAC §113.2171(b) 
(c) Percent reduction in potential hydrogen chloride emis
sions. Calculate the percent reduction in potential hydrogen chloride 
emissions (%PHCl) using equation 3 of this section: 
Figure: 30 TAC §113.2171(c) 
(d) Capacity of a municipal waste combustion unit. For a mu
nicipal waste combustion unit that can operate continuously for 24
hour periods, calculate the municipal waste combustion unit capacity 
based on 24 hours of operation at the maximum charge rate. To deter





(1) For municipal waste combustion units with a design 
based on heat input capacity, calculate the maximum charging rate 
based on the maximum heat input capacity and one of two heating val­
ues: 
(A) If your municipal waste combustion unit combusts 
refuse-derived fuel, use a heating value of 12,800 kilojoules per kilo­
gram (5,500 British thermal units per pound). 
(B) If your municipal waste combustion unit combusts 
municipal solid waste, use a heating value of 10,500 kilojoules per kilo­
gram (4,500 British thermal units per pound). 
(2) For municipal waste combustion units with a design not 
based on heat input capacity, use the maximum designed charging rate. 
(e) Capacity of a batch municipal waste combustion unit. Cal­
culate the capacity of a batch municipal waste combustion unit as the 
maximum design amount of municipal solid waste it can charge per 
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batch multiplied by the maximum number of batches it can process 
in 24 hours. Calculate the maximum number of batches by dividing 
24 by the number of hours needed to process one batch. Retain frac­
tional batches in the calculation. For example, if one batch requires 16 
hours, the municipal waste combustion unit can combust 24/16, or 1.5 
batches, in 24 hours. 
(f) Quarterly carbon usage. If you use activated carbon to 
comply with the dioxins/furans or mercury limits, calculate the required 
quarterly usage of carbon using equation 4 of this section for plant ba­
sis or equation 5 of this section for unit basis: 
(1) Plant basis. 
Figure: 30 TAC §113.2171(f)(1) 
(2) Unit basis. 
Figure: 30 TAC §113.2171(f)(2) 
§113.2172. Does this subpart require me to obtain an operating per­
mit under Title V of the Federal Clean Air Act? 
Yes. If you are subject to this division on the effective date of state 
plan approval or any time thereafter, you are required to apply for and 
obtain a Title V operating permit. 
§113.2173. When must I submit a Title V permit application for my 
existing small municipal waste combustion unit? 
(a) You must submit a complete Title V permit application 
within 12 months of when your source first becomes subject to a Ti­
tle V permitting program. See 40 Code of Federal Regulations (CFR) 
§70.3(a) and (b) and §70.5(a)(1). As provided in the Federal Clean Air 
Act, §503(c), permitting authorities may establish permit application 
deadlines earlier than the 12-month deadline. 
(b) If your existing small municipal waste combustion unit is 
not subject to an earlier permit application deadline, a complete Title V 
permit application must be submitted not later than the date 36 months 
after promulgation of 40 CFR Part 60, Subpart BBBB (December 6, 
2003), or by the effective date of the applicable state, tribal, or federal 
operating permits program, whichever is later. For any existing small 
municipal waste combustion unit not subject to an earlier application 
deadline, this final application deadline applies regardless of when the 
federal plan is effective, or when the relevant state or tribal Federal 
Clean Air Act, §111(d)/129 plan is approved by the United States En­
vironmental Protection Agency and becomes effective. See the Federal 
Clean Air Act, §§129(e), 503(c), 503(d), and 502(a). 
(c) A "complete" Title V permit application is one that has 
been determined or deemed complete by the relevant permitting author­
ity under the Federal Clean Air Act, §503(d) and 40 CFR §70.5(a)(2). 
You must submit a complete permit application by the relevant appli­
cation deadline in order to operate after this date in compliance with 
federal law. See the Federal Clean Air Act, §503(d) and §502(a); 40 
CFR §70.7(b). 
§113.2174. Tables Relating to Division 3. 
(a) Table 1 of this subsection specifies the compliance sched­
ules and increments of progress for Division 3 of this subchapter. 
Figure: 30 TAC §113.2174(a) 
(b) Table 2 of this subsection specifies the Class I emission 
limits for existing small municipal waste combustion units for Division 
3 of this subchapter. 
Figure: 30 TAC §113.2174(b) 
(c) Table 3 of this subsection specifies the Class I nitrogen ox­
ides emission limits for existing small municipal waste combustion 
units for Division 3 of this subchapter. 
Figure: 30 TAC §113.2174(c) 
(d) Table 4 of this subsection specifies the Class II emission 
limits for existing small municipal waste combustion units for Division 
3 of this subchapter. 
Figure: 30 TAC §113.2174(d) 
(e) Table 5 of this subsection specifies the carbon monoxide 
emission limits for existing small municipal waste combustion units 
for Division 3 of this subchapter. 
Figure: 30 TAC §113.2174(e) 
(f) Table 6 of this subsection specifies the requirements for val­
idating continuous emission monitoring systems for Division 3 of this 
subchapter. 
Figure: 30 TAC §113.2174(f) 
(g) Table 7 of this subsection specifies the requirements for 
continuous emission monitoring systems for Division 3 of this sub­
chapter. 
Figure: 30 TAC §113.2174(g) 
(h) Table 8 of this subsection specifies the requirements for 
stack tests for Division 3 of this subchapter. 
Figure: 30 TAC §113.2174(h) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 4. EMISSIONS GUIDELINES AND 
COMPLIANCE TIMES FOR COMMERCIAL 
AND INDUSTRIAL SOLID WASTE 
INCINERATION UNITS THAT COMMENCED 
CONSTRUCTION ON OR BEFORE NOVEMBER 
30, 1999 
30 TAC §§113.2200 - 113.2261 
STATUTORY AUTHORITY 
The new sections are proposed under Texas Water Code, 
§5.103, concerning Rules, and §5.105, concerning General 
Policy, which authorize the commission to adopt rules necessary 
to carry out its powers and duties under the Texas Water Code; 
and under Texas Health and Safety Code, §382.017, concerning 
Rules, which authorizes the commission to adopt rules consis­
tent with the policy and purpose of the Texas Clean Air Act. 
The new sections are also proposed under Texas Health and 
Safety Code, §382.002, concerning Policy and Purpose, which 
establishes the commission’s purpose to safeguard the state’s 
air resources, consistent with the protection of public health, 
general welfare, and physical property; §382.011, concerning 
General Powers and Duties, which authorizes the commission 
to control the quality of the state’s air; §382.012, concerning 
State Air Control Plan, which authorizes the commission to 
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prepare and develop a general, comprehensive plan for the 
proper control of the state’s air; §382.016, concerning Monitor­
ing Requirements; Examination of Records, which authorizes 
the commission to prescribe reasonable requirements for 
measuring and monitoring the emissions of air contaminants; 
and §382.051, concerning Permitting Authority of Commission; 
Rules, which authorizes the commission to adopt rules as 
necessary to comply with changes in federal law or regulations 
applicable to permits issued under the Texas Clean Air Act. 
The new sections are also proposed under the Texas Water 
Code, §7.002, Enforcement Authority, which authorizes the 
commission to institute legal proceedings to compel compliance; 
§7.032, Injunctive Relief, which provides that injunctive relief 
may be sought by the executive director; and §7.302, Grounds 
for Revocation or Suspension of Permit, which provides au­
thority to the commission to revoke or suspend any air quality 
permit. 
The proposed new sections implement Texas Health and Safety 
Code, §§382.002, 382.011, 382.012, 382.016, 382.017, and 
382.051. 
§113.2200. Definitions. 
Terms used but not defined in this division are defined in the Federal 
Clean Air Act and 40 Code of Federal Regulations Part 60, Subparts A 
and B. 
(1) Administrator--The administrator of the United States 
Environmental Protection Agency or his/her authorized representative 
or administrator of a state air pollution control agency. 
(2) Agricultural waste--Vegetative agricultural materials 
such as nut and grain hulls and chaff (e.g., almond, walnut, peanut, 
rice, and wheat), bagasse, orchard prunings, corn stalks, coffee bean 
hulls and grounds, and other vegetative waste materials generated as 
a result of agricultural operations. 
(3) Air curtain incinerator--An incinerator that operates by 
forcefully projecting a curtain of air across an open chamber or pit in 
which combustion occurs. Incinerators of this type can be constructed 
above or below ground and with or without refractory walls and floor. 
(Air curtain incinerators are not to be confused with conventional com­
bustion devices with enclosed fireboxes and controlled air technology 
such as mass burn, modular, and fluidized bed combustors.) 
(4) Auxiliary fuel--Natural gas, liquified petroleum gas, 
fuel oil, or diesel fuel. 
(5) Bag leak detection system--An instrument that is capa­
ble of monitoring particulate matter loadings in the exhaust of a fabric 
filter (i.e., baghouse) in order to detect bag failures. A bag leak detec­
tion system includes, but is not limited to, an instrument that operates 
on triboelectric, light scattering, light transmittance, or other principle 
to monitor relative particulate matter loadings. 
(6) Calendar quarter--Three consecutive months (nonover­
lapping) beginning on: January 1, April 1, July 1, or October 1. 
(7) Calendar year--365 consecutive days starting on Jan­
uary 1 and ending on December 31. 
(8) Chemotherapeutic waste--Waste material resulting 
from the production or use of antineoplastic agents used for the 
purpose of stopping or reversing the growth of malignant cells. 
(9) Clean lumber--Wood or wood products that have been 
cut or shaped and include wet, air-dried, and kiln-dried wood products. 
Clean lumber does not include wood products that have been painted, 
pigment-stained, or pressure-treated by compounds such as chromate 
copper arsenate, pentachlorophenol, and creosote. 
(10) Commercial and industrial solid waste incineration 
(CISWI) unit--Any combustion device that combusts commercial 
and industrial waste, as defined in this division. The boundaries of 
a CISWI unit are defined as, but not limited to, the commercial or 
industrial solid waste fuel feed system, grate system, flue gas system, 
and bottom ash. The CISWI unit does not include air pollution 
control equipment or the stack. The CISWI unit boundary starts at 
the commercial and industrial solid waste hopper (if applicable) and 
extends through two areas: 
(A) The combustion unit flue gas system, which ends 
immediately after the last combustion chamber. 
(B) The combustion unit bottom ash system, which 
ends at the truck loading station or similar equipment that transfers the 
ash to final disposal. It includes all ash handling systems connected 
to the bottom ash handling system. 
(11) Commercial and industrial waste--Solid waste com­
busted in an enclosed device using controlled flame combustion with­
out energy recovery that is a distinct operating unit of any commercial 
or industrial facility (including field-erected, modular, and custom built 
incineration units operating with starved or excess air), or solid waste 
combusted in an air curtain incinerator without energy recovery that is 
a distinct operating unit of any commercial or industrial facility. 
(12) Contained gaseous material--Gases that are in a con­
tainer when that container is combusted. 
(13) Cyclonic barrel burner--A combustion device for 
waste materials that is attached to a 55 gallon, open-head drum. The 
device consists of a lid, which fits onto and encloses the drum, and a 
blower that forces combustion air into the drum in a cyclonic manner 
to enhance the mixing of waste material and air. 
(14) Deviation--Any instance in which an affected source 
subject to this division, or an owner or operator of such a source: 
(A) Fails to meet any requirement or obligation estab­
lished by this division, including but not limited to any emission lim­
itation, operating limit, or operator qualification and accessibility re­
quirements; 
(B) Fails to meet any term or condition that is adopted 
to implement an applicable requirement in this division and that is in­
cluded in the operating permit for any affected source required to obtain 
such a permit; or 
(C) Fails to meet any emission limitation, operating 
limit, or operator qualification and accessibility requirement in this 
division during startup, shutdown, or malfunction, regardless of 
whether or not such failure is permitted by this division. 
(15) Dioxins/furans--Tetra-through octachlorinated 
dibenzo-p-dioxins and dibenzofurans. 
(16) Discard--For purposes of this division, only, burned in 
an incineration unit without energy recovery. 
(17) Drum reclamation unit--A unit that burns residues out 
of drums (e.g., 55 gallon drums) so that the drums can be reused. 
(18) Energy recovery--The process of recovering thermal 
energy from combustion for useful purposes such as steam generation 
or process heating. 
(19) Fabric filter--An add-on air pollution control device 
used to capture particulate matter by filtering gas streams through filter 
media, also known as a baghouse. 
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(20) Low-level radioactive waste--Waste material which 
contains radioactive nuclides emitting primarily beta or gamma radi­
ation, or both, in concentrations or quantities that exceed applicable 
federal or state standards for unrestricted release. Low-level radioac­
tive waste is not high-level radioactive waste, spent nuclear fuel, or 
by-product material as defined by the Atomic Energy Act of 1954 (42 
United States Code, §2014(e)(2)). 
(21) Malfunction--Any sudden, infrequent, and not reason­
ably preventable failure of air pollution control equipment, process 
equipment, or a process to operate in a normal or usual manner. Fail­
ures that are caused, in part, by poor maintenance or careless operation 
are not malfunctions. 
(22) Modification or modified commercial and industrial 
solid waste incineration (CISWI) unit--A CISWI unit you have 
changed later than June 1, 2001, and that meets one of two criteria: 
(A) The cumulative cost of the changes over the life of 
the unit exceeds 50 percent of the original cost of building and installing 
the CISWI unit (not including the cost of land) updated to current costs 
(current dollars). To determine what systems are within the boundary 
of the CISWI unit used to calculate these costs, see the definition of 
CISWI unit. 
(B) Any physical change in the CISWI unit or change 
in the method of operating it that increases the amount of any air pol­
lutant emitted for which the Federal Clean Air Act, §111 or §129 has 
established standards. 
(23) Part reclamation unit--A unit that burns coatings off 
parts (e.g., tools, equipment) so that the parts can be reconditioned and 
reused. 
(24) Particulate matter--Total particulate matter emitted 
from commercial and industrial solid waste incineration units as mea­
sured by Method 5 or Method 29 of 40 Code of Federal Regulations 
Part 60, Appendix A. 
(25) Pathological waste--Waste material consisting of only 
human or animal remains, anatomical parts, and/or tissue, the bags/con­
tainers used to collect and transport the waste material, and animal bed­
ding (if applicable). 
(26) Rack reclamation unit--A unit that burns the coatings 
off racks used to hold small items for application of a coating. The unit 
burns the coating overspray off the rack so the rack can be reused. 
(27) Reconstruction--Rebuilding a commercial and indus­
trial solid waste incineration (CISWI) unit and meeting two criteria: 
(A) The reconstruction begins on or after June 1, 2001. 
(B) The cumulative cost of the construction over the life 
of the incineration unit exceeds 50 percent of the original cost of build­
ing and installing the CISWI unit (not including land) updated to cur­
rent costs (current dollars). To determine what systems are within the 
boundary of the CISWI unit used to calculate these costs, see the defi ­
nition of CISWI unit. 
(28) Refuse-derived fuel--A type of municipal solid waste 
produced by processing municipal solid waste through shredding and 
size classification. This includes all classes of refuse-derived fuel in­
cluding two fuels: 
(A) Low-density fluff refuse-derived fuel through den­
sified refuse-derived fuel. 
(B) Pelletized refuse-derived fuel. 
(29) Shutdown--The period of time after all waste has been 
combusted in the primary chamber. 
(30) Solid waste--Any garbage, refuse, sludge from a waste 
treatment plant, water supply treatment plant, or air pollution control 
facility and other discarded material, including solid, liquid, semisolid, 
or contained gaseous material resulting from industrial, commercial, 
mining, agricultural operations, and from community activities, but 
does not include solid or dissolved material in domestic sewage, or 
solid or dissolved materials in irrigation return flows or industrial dis­
charges which are point sources subject to permits under the Federal 
Water Pollution Control Act, §402, as amended (33 United States Code 
(USC), §1342), or source, special nuclear, or byproduct material as de­
fined by the Atomic Energy Act of 1954, as amended (42 USC, §2014). 
For purposes of this division, only, solid waste does not include the 
waste burned in the fifteen types of units described in 40 Code of Fed­
eral Regulations §60.2555. 
(31) Standard conditions--When referring to units of mea­
sure, a temperature of 68 degrees Fahrenheit (20 degrees Celsius) and 
a pressure of 1 atmosphere (101.3 kilopascals). 
(32) Startup period--The period of time between the acti­
vation of the system and the first charge to the unit. 
(33) Wet scrubber--An add-on air pollution control device 
that utilizes an aqueous or alkaline scrubbing liquor to collect partic­
ulate matter (including nonvaporous metals and condensed organics) 
and/or to absorb and neutralize acid gases. 
(34) Wood waste--Untreated wood and untreated wood 
products, including tree stumps (whole or chipped), trees, tree limbs 
(whole or chipped), bark, sawdust, chips, scraps, slabs, millings, and 
shavings. Wood waste does not include: 
(A) Grass, grass clippings, bushes, shrubs, and clip­
pings from bushes and shrubs from residential, commercial/retail, 
institutional, or industrial sources as part of maintaining yards or other 
private or public lands. 
(B) Construction, renovation, or demolition wastes. 
(C) Clean lumber. 
§113.2201. What are my requirements for meeting increments of 
progress and achieving final compliance? 
If you plan to achieve compliance more than 1 year following the ef­
fective date of state plan approval, you must meet the two increments 
of progress specified in paragraphs (1) and (2) of this section. 
(1) Submit a final control plan. 
(2) Achieve final compliance. 
§113.2202. When must I complete each increment of progress? 
Table 1 in §113.2261 of this title (relating to Tables Relating to Division 
4) specifies compliance dates for each of the increments of progress. 
§113.2203. What must I include in the notifications of achievement of 
increments of progress? 
Your notification of achievement of increments of progress must in­
clude the three items specified in paragraphs (1) through (3) of this 
section. 
(1) Notification that the increment of progress has been 
achieved. 
(2) Any items required to be submitted with each increment 
of progress. 
(3) Signature of the owner or operator of the commercial 
and industrial solid waste incineration unit. 
§113.2204. When must I submit the notifications of achievement of 
increments of progress? 
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Notifications for achieving increments of progress must be postmarked 
no later than 10 business days after the compliance date for the incre­
ment. 
§113.2205. What if I do not meet an increment of progress? 
If you fail to meet an increment of progress, you must submit a notifica­
tion to the executive director postmarked within 10 business days after 
the date for that increment of progress in Table 1 in §113.2261 of this 
title (relating to Tables Relating to Division 4). You must inform the 
executive director that you did not meet the increment, and you must 
continue to submit reports each subsequent calendar month until the 
increment of progress is met. 
§113.2206. How do I comply with the increment of progress for sub­
mittal of a control plan? 
For your control plan increment of progress, you must satisfy the two 
requirements specified in paragraphs (1) and (2) of this section. 
(1) Submit the final control plan that includes the five items 
described in subparagraphs (A) through (E) of this paragraph. 
(A) A description of the devices for air pollution control 
and process changes that you will use to comply with the emission 
limitations and other requirements of this division. 
(B) The type(s) of waste to be burned. 
(C) The maximum design waste burning capacity. 
(D) The anticipated maximum charge rate. 
(E) If applicable, the petition for site-specific operating 
limits under §113.2222 of this title (relating to What if I do not use a 
wet scrubber to comply with the emission limitations?). 
(2) Maintain an onsite copy of the final control plan. 
§113.2207. How do I comply with the increment of progress for 
achieving final compliance? 
For the final compliance increment of progress, you must complete all 
process changes and retrofit construction of control devices, as spec­
ified in the final control plan, so that, if the affected commercial and 
industrial solid waste incineration unit is brought online, all necessary 
process changes and air pollution control devices would operate as de­
signed. 
§113.2208. What must I do if I close my commercial and industrial 
solid waste incineration unit and then restart it? 
(a) If you close your commercial and industrial solid waste in­
cineration (CISWI) unit but will restart it prior to the final compliance 
date in your state plan, you must meet the increments of progress spec­
ified in §113.2201 of this title (relating to What are my requirements 
for meeting increments of progress and achieving final compliance?). 
(b) If you close your CISWI unit but will restart it after your 
final compliance date, you must complete emission control retrofits and 
meet the emission limitations and operating limits on the date your unit 
restarts operation. 
§113.2209. What must I do if I plan to permanently close my com­
mercial and industrial solid waste incineration unit and not restart it? 
If you plan to close your commercial and industrial solid waste incin­
eration unit rather than comply with the state plan, submit a closure 
notification, including the date of closure, to the executive director by 
the date your final control plan is due. 
§113.2210. What is a waste management plan? 
A waste management plan is a written plan that identifies both the fea­
sibility and the methods used to reduce or separate certain components 
of solid waste from the waste stream in order to reduce or eliminate 
toxic emissions from incinerated waste. 
§113.2211. When must I submit my waste management plan? 
You must submit a waste management plan no later than the date spec­
ified in Table 1 in §113.2261 of this title (relating to Tables Relating to 
Division 4) for submittal of the final control plan. 
§113.2212. What should I include in my waste management plan? 
A waste management plan must include consideration of the reduction 
or separation of waste-stream elements such as paper, cardboard, plas­
tics, glass, batteries, or metals; or the use of recyclable materials. The 
plan must identify any additional waste management measures, and the 
source must implement those measures considered practical and feasi­
ble, based on the effectiveness of waste management measures already 
in place, the costs of additional measures, the emissions reductions ex­
pected to be achieved, and any other environmental or energy impacts 
they might have. 
§113.2213. What are the operator training and qualification require­
ments? 
(a) No commercial and industrial solid waste incineration 
(CISWI) unit can be operated unless a fully trained and qualified 
CISWI unit operator is accessible, either at the facility or can be at the 
facility within 1 hour. The trained and qualified CISWI unit operator 
may operate the CISWI unit directly or be the direct supervisor of one 
or more other plant personnel who operate the unit. If all qualified 
CISWI unit operators are temporarily not accessible, you must follow 
the procedures in §113.2219 of this title (relating to What if all the 
qualified operators are temporarily not accessible?). 
(b) Operator training and qualification must be obtained 
through a state-approved program or by completing the requirements 
included in subsection (c) of this section. 
(c) Training must be obtained by completing an incinerator op­
erator training course that includes, at a minimum, the three elements 
described in paragraphs (1) through (3) of this subsection. 
(1) Training on the eleven subjects listed in subparagraphs 
(A) through (K) of this paragraph. 
(A) Environmental concerns, including types of emis­
sions. 
(B) Basic combustion principles, including products of 
combustion. 
(C) Operation of the specific type of incinerator to be 
used by the operator, including proper startup, waste charging, and 
shutdown procedures. 
(D) Combustion controls and monitoring. 
(E) Operation of air pollution control equipment and 
factors affecting performance (if applicable). 
(F) Inspection and maintenance of the incinerator and 
air pollution control devices. 
(G) Actions to correct malfunctions or conditions that 
may lead to malfunction. 
(H) Bottom and fly ash characteristics and handling 
procedures. 
(I) Applicable federal, state, and local regulations, 
including Occupational Safety and Health Administration workplace 
standards. 
(J) Pollution prevention. 
(K) Waste management practices. 
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(2) An examination designed and administered by the in­
structor. 
(3) Written material covering the training course topics that 
can serve as reference material following completion of the course. 
§113.2214. When must the operator training course be completed? 
The operator training course must be completed by the later of the three 
dates specified in paragraphs (1) through (3) of this section. 
(1) The final compliance date (Increment 2). 
(2) Six months after commercial and industrial solid waste 
incineration (CISWI) unit startup. 
(3) Six months after an employee assumes responsibility 
for operating the CISWI unit or assumes responsibility for supervising 
the operation of the CISWI unit. 
§113.2215. How do I obtain my operator qualification? 
(a) You must obtain operator qualification by completing a 
training course that satisfies the criteria under §113.2213(b) of this title 
(relating to What are the operator training and qualification require­
ments?). 
(b) Qualification is valid from the date on which the training 
course is completed and the operator successfully passes the examina­
tion required under §113.2213(c)(2) of this title. 
§113.2216. How do I maintain my operator qualification? 
To maintain qualification, you must complete an annual review or re­
fresher course covering, at a minimum, the five topics described in 
paragraphs (1) through (5) of this section. 
(1) Update of regulations. 
(2) Incinerator operation, including startup and shutdown 
procedures, waste charging, and ash handling. 
(3) Inspection and maintenance. 
(4) Responses to malfunctions or conditions that may lead 
to malfunction. 
(5) Discussion of operating problems encountered by at­
tendees. 
§113.2217. How do I renew my lapsed operator qualification? 
You must renew a lapsed operator qualification by one of the two meth­
ods specified in paragraphs (1) and (2) of this section. 
(1) For a lapse of less than 3 years, you must complete a 
standard annual refresher course described in §113.2216 of this title 
(relating to How do I maintain my operator qualification?). 
(2) For a lapse of 3 years or more, you must repeat the ini­
tial qualification requirements in §113.2215(a) of this title (relating to 
How do I obtain my operator qualification?). 
§113.2218. What site-specific documentation is required? 
(a) Documentation must be available at the facility and read­
ily accessible for all commercial and industrial solid waste incinera­
tion (CISWI) unit operators that addresses the ten topics described in 
paragraphs (1) through (10) of this subsection. You must maintain this 
information and the training records required by subsection (c) of this 
section in a manner that they can be readily accessed and are suitable 
for inspection upon request. 
(1) Summary of the applicable standards under this divi­
sion. 
(2) Procedures for receiving, handling, and charging waste. 
(3) Incinerator startup, shutdown, and malfunction proce­
dures. 
(4) Procedures for maintaining proper combustion air sup­
ply levels. 
(5) Procedures for operating the incinerator and associated 
air pollution control systems within the standards established under this 
division. 
(6) Monitoring procedures for demonstrating compliance 
with the incinerator operating limits. 
(7) Reporting and recordkeeping procedures. 
(8) The waste management plan required under 
§§113.2210 through 113.2212 of this title (relating to What is a waste 
management plan? When must I submit my waste management plan? 
and What should I include in my waste management plan?). 
(9) Procedures for handling ash. 
(10) A list of the wastes burned during the performance 
test. 
(b) You must establish a program for reviewing the informa­
tion listed in subsection (a) of this section with each incinerator oper­
ator. 
(1) The initial review of the information listed in subsec­
tion (a) of this section must be conducted by the later of the three dates 
specified in subparagraphs (A) through (C) of this paragraph. 
(A) The final compliance date (Increment 2). 
(B) Six months after CISWI unit startup. 
(C) Six months after being assigned to operate the 
CISWI unit. 
(2) Subsequent annual reviews of the information listed in 
subsection (a) of this section must be conducted no later than 12 months 
following the previous review. 
(c) You must also maintain the information specified in para­
graphs (1) through (3) of this subsection. 
(1) Records showing the names of CISWI unit operators 
who have completed review of the information in subsection (a) of this 
section as required by subsection (b) of this section, including the date 
of the initial review and all subsequent annual reviews. 
(2) Records showing the names of the CISWI opera­
tors who have completed the operator training requirements under 
§113.2213 of this title (relating to What are the operator training 
and qualification requirements?), met the criteria for qualification 
under §113.2215 of this title (relating to How do I obtain my operator 
qualification?), and maintained or renewed their qualification under 
§113.2216 or §113.2217 of this title (relating to How do I maintain 
my operator qualification? or How do I renew my lapsed operator 
qualification?). Records must include documentation of training, the 
dates of the initial refresher training, and the dates of their qualification 
and all subsequent renewals of such qualifications. 
(3) For each qualified operator, the phone and/or pager 
number at which they can be reached during operating hours. 
§113.2219. What if all the qualified operators are temporarily not 
accessible? 
If all qualified operators are temporarily not accessible (i.e., not at the 
facility and not able to be at the facility within 1 hour), you must meet 
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one of the two criteria specified in paragraphs (1) and (2) of this sec­
tion, depending on the length of time that a qualified operator is not 
accessible. 
(1) When all qualified operators are not accessible for more 
than 8 hours, but less than 2 weeks, the commercial and industrial solid 
waste incineration (CISWI) unit may be operated by other plant person­
nel familiar with the operation of the CISWI unit who have completed 
a review of the information specified in §113.2218(a) of this title (relat­
ing to What site-specific documentation is required?) within the past 
12 months. However, you must record the period when all qualified 
operators were not accessible and include this deviation in the annual 
report as specified under §113.2240 of this title (relating to What infor­
mation must I include in my annual report?). 
(2) When all qualified operators are not accessible for 2 
weeks or more, you must take the two actions that are described in 
subparagraphs (A) and (B) of this paragraph. 
(A) Notify the executive director of this deviation in 
writing within 10 days after the end of the 2-week period. In the no­
tice, state what caused this deviation, what you are doing to ensure that 
a qualified operator is accessible, and when you anticipate that a qual­
ified operator will be accessible. 
(B) Submit a status report to the executive director ev­
ery 4 weeks outlining what you are doing to ensure that a qualified 
operator is accessible, stating when you anticipate that a qualified op­
erator will be accessible, and requesting approval from the executive 
director to continue operation of the CISWI unit. You must submit 
the first status report 4 weeks after you notify the executive director of 
the deviation under subparagraph (A) of this paragraph. If the execu­
tive director notifies you that your request to continue operation of the 
CISWI unit is disapproved, the CISWI unit may continue operation for 
90 days, then must cease operation. Operation of the unit may resume 
if you meet the two requirements in clauses (i) and (ii) of this subpara­
graph. 
(i) A qualified operator is accessible as required un­
der §113.2213(a) of this title (relating to What are the operator training 
and qualification requirements?). 
(ii) You notify the executive director that a qualified 
operator is accessible and that you are resuming operation. 
§113.2220. What emission limitations must I meet and by when? 
You must meet the emission limitations specified in Table 2 in 
§113.2261 of this title (relating to Tables Relating to Division 4) on the 
date the initial performance test is required or completed (whichever 
is earlier). 
§113.2221. What operating limits must I meet and by when? 
(a) If you use a wet scrubber to comply with the emission lim­
itations, you must establish operating limits for four operating parame­
ters (as specified in Table 3 in §113.2261 of this title (relating to Tables 
Relating to Division 4)) as described in paragraphs (1) through (4) of 
this subsection during the initial performance test. 
(1) Maximum charge rate, calculated using one of the two 
different procedures in subparagraph (A) or (B) of this paragraph, as 
appropriate. 
(A) For continuous and intermittent units, maximum 
charge rate is 110 percent of the average charge rate measured during 
the most recent performance test demonstrating compliance with all 
applicable emission limitations. 
(B) For batch units, maximum charge rate is 110 per­
cent of the daily charge rate measured during the most recent perfor­
mance test demonstrating compliance with all applicable emission lim­
itations. 
(2) Minimum pressure drop across the wet scrubber, which 
is calculated as 90 percent of the average pressure drop across the wet 
scrubber measured during the most recent performance test demon­
strating compliance with the particulate matter emission limitations; 
or minimum amperage to the wet scrubber, which is calculated as 90 
percent of the average amperage to the wet scrubber measured during 
the most recent performance test demonstrating compliance with the 
particulate matter emission limitations. 
(3) Minimum scrubber liquor flow rate, which is calculated 
as 90 percent of the average liquor flow rate at the inlet to the wet scrub­
ber measured during the most recent performance test demonstrating 
compliance with all applicable emission limitations. 
(4) Minimum scrubber liquor pH, which is calculated as 90 
percent of the average liquor pH at the inlet to the wet scrubber mea­
sured during the most recent performance test demonstrating compli­
ance with the hydrogen chloride emission limitation. 
(b) You must meet the operating limits established during the 
initial performance test on the date the initial performance test is re­
quired or completed (whichever is earlier). 
(c) If you use a fabric filter to comply with the emission lim­
itations, you must operate each fabric filter system such that the bag 
leak detection system alarm does not sound more than 5 percent of the 
operating time during a 6-month period. In calculating this operating 
time percentage, if inspection of the fabric filter demonstrates that no 
corrective action is required, no alarm time is counted. If corrective ac­
tion is required, each alarm shall be counted as a minimum of 1 hour. If 
you take longer than 1 hour to initiate corrective action, the alarm time 
shall be counted as the actual amount of time taken by you to initiate 
corrective action. 
§113.2222. What if I do not use a wet scrubber to comply with the 
emission limitations? 
If you use an air pollution control device other than a wet scrubber, 
or limit emissions in some other manner, to comply with the emission 
limitations under §113.2220 of this title (relating to What emission lim­
itations must I meet and by when?), you must petition the executive 
director for specific operating limits to be established during the initial 
performance test and continuously monitored thereafter. You must not 
conduct the initial performance test until after the petition has been ap­
proved by the executive director. Your petition must include the five 
items listed in paragraphs (1) through (5) of this section. 
(1) Identification of the specific parameters you propose to 
use as additional operating limits. 
(2) A discussion of the relationship between these param­
eters and emissions of regulated pollutants, identifying how emissions 
of regulated pollutants change with changes in these parameters, and 
how limits on these parameters will serve to limit emissions of regu­
lated pollutants. 
(3) A discussion of how you will establish the upper and/or 
lower values for these parameters which will establish the operating 
limits on these parameters. 
(4) A discussion identifying the methods you will use to 
measure and the instruments you will use to monitor these parameters, 
as well as the relative accuracy and precision of these methods and 
instruments. 
(5) A discussion identifying the frequency and methods for 
recalibrating the instruments you will use for monitoring these param­
eters. 
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§113.2223. What happens during periods of startup, shutdown, and 
malfunction? 
(a) The emission limitations and operating limits apply at all 
times except during commercial and industrial solid waste incineration 
unit startups, shutdowns, or malfunctions. 
(b) Each malfunction must last no longer than 3 hours. 
§113.2224. How do I conduct the initial and annual performance 
test? 
(a) All performance tests must consist of a minimum of three 
test runs conducted under conditions representative of normal opera­
tions. 
(b) You must document that the waste burned during the per­
formance test is representative of the waste burned under normal oper­
ating conditions by maintaining a log of the quantity of waste burned 
(as required in §113.2234(2)(A) of this title (relating to What records 
must I keep?)) and the types of waste burned during the performance 
test. 
(c) All performance tests must be conducted using the mini­
mum run duration specified in Table 2 in §113.2261 of this title (relat­
ing to Tables Relating to Division 4). 
(d) Method 1 of 40 Code of Federal Regulations (CFR) Part 
60, Appendix A must be used to select the sampling location and num­
ber of traverse points. 
(e) Method 3A or 3B of 40 CFR Part 60, Appendix A must be 
used for gas composition analysis, including measurement of oxygen 
concentration. Method 3A or 3B of 40 CFR Part 60, Appendix A must 
be used simultaneously with each method. 
(f) All pollutant concentrations, except for opacity, must be 
adjusted to 7 percent oxygen using equation 1 of this subsection: 
Figure: 30 TAC §113.2224(f) 
(g) You must determine dioxins/furans toxic equivalency by 
following the procedures in paragraphs (1) through (3) of this subsec­
tion. 
(1) Measure the concentration of each dioxin/furan tetra-
through octa-congener emitted using United States Environmental Pro­
tection Agency Method 23 in 40 CFR Part 60, Appendix A. 
(2) For each dioxin/furan congener measured in accor­
dance with paragraph (1) of this subsection, multiply the congener 
concentration by its corresponding toxic equivalency factor specified 
in Table 4 in §113.2261 of this title. 
(3) Sum the products calculated in accordance with para­
graph (2) of this subsection to obtain the total concentration of diox­
ins/furans emitted in terms of toxic equivalency. 
§113.2225. How are the performance test data used? 
You use results of performance tests to demonstrate compliance with 
the emission limitations in Table 2 in §113.2261 of this title (relating 
to Tables Relating to Division 4). 
§113.2226. How do I demonstrate initial compliance with the emis­
sion limitations and establish the operating limits? 
You must conduct an initial performance test, as required under 40 
Code of Federal Regulations §60.8, to determine compliance with the 
emission limitations in Table 2 in §113.2261 of this title (relating to 
Tables Relating to Division 4) and to establish operating limits using 
the procedure in §113.2221 or §113.2222 of this title (relating to What 
operating limits must I meet and by when? or What if I do not use a wet 
scrubber to comply with the emission limitations?). The initial perfor­
mance test must be conducted using the test methods listed in Table 2 
in §113.2261 of this title and the procedures in §113.2224 of this title 
(relating to How do I conduct the initial and annual performance test?). 
§113.2227. By what date must I conduct the initial performance test? 
The initial performance test must be conducted no later than 180 days 
after the deadline for your final compliance date. Your final compliance 
date is specified in Table 1 in §113.2261 of this title (relating to Tables 
Relating to Division 4). 
§113.2228. How do I demonstrate continuous compliance with the 
emission limitations and the operating limits? 
(a) You must conduct an annual performance test for particu­
late matter, hydrogen chloride, and opacity for each commercial and 
industrial solid waste incineration unit as required under 40 Code of 
Federal Regulations §60.8 to determine compliance with the emission 
limitations. The annual performance test must be conducted using the 
test methods listed in Table 2 in §113.2261 of this title (relating to Ta­
bles Relating to Division 4) and the procedures in §113.2224 of this 
title (relating to How do I conduct the initial and annual performance 
test?). 
(b) You must continuously monitor the operating parameters 
specified in §113.2221 of this title (relating to What operating limits 
must I meet and by when?) or established under §113.2222 of this ti­
tle (relating to What if I do not use a wet scrubber to comply with the 
emission limitations?). Operation above the established maximum or 
below the established minimum operating limits constitutes a deviation 
from the established operating limits. Three-hour rolling average val­
ues are used to determine compliance (except for baghouse leak detec­
tion system alarms) unless a different averaging period is established 
under §113.2222 of this title. Operating limits do not apply during per­
formance tests. 
(c) You must only burn the same types of waste used to estab­
lish operating limits during the performance test. 
§113.2229. By what date must I conduct the annual performance 
test? 
You must conduct annual performance tests for particulate matter, hy­
drogen chloride, and opacity within 12 months following the initial per­
formance test. Conduct subsequent annual performance tests within 12 
months following the previous one. 
§113.2230. May I conduct performance testing less often? 
(a) You can test less often for a given pollutant if you have 
test data for at least 3 years, and all performance tests for the pollutant 
(particulate matter, hydrogen chloride, or opacity) over 3 consecutive 
years show that you comply with the emission limitation. In this case, 
you do not have to conduct a performance test for that pollutant for the 
next 2 years. You must conduct a performance test during the third year 
and no more than 36 months following the previous performance test. 
(b) If your commercial and industrial solid waste incineration 
unit continues to meet the emission limitation for particulate matter, 
hydrogen chloride, or opacity, you may choose to conduct performance 
tests for these pollutants every third year, but each test must be within 
36 months of the previous performance test. 
(c) If a performance test shows a deviation from an emission 
limitation for particulate matter, hydrogen chloride, or opacity, you 
must conduct annual performance tests for that pollutant until all per­
formance tests over a 3-year period show compliance. 
§113.2231. May I conduct a repeat performance test to establish new 
operating limits? 
(a) Yes. You may conduct a repeat performance test at any 
time to establish new values for the operating limits. The executive 
director may request a repeat performance test at any time. 
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(b) You must repeat the performance test if your feed stream is 
different than the feed streams used during any performance test used 
to demonstrate compliance. 
§113.2232. What monitoring equipment must I install and what pa­
rameters must I monitor? 
(a) If you are using a wet scrubber to comply with the emis­
sion limitation under §113.2220 of this title (relating to What emission 
limitations must I meet and by when?), you must install, calibrate (to 
manufacturers’ specifications), maintain, and operate devices (or es­
tablish methods) for monitoring the value of the operating parameters 
used to determine compliance with the operating limits listed in Table 
3 in §113.2261 of this title (relating to Tables Relating to Division 4). 
These devices (or methods) must measure and record the values for 
these operating parameters at the frequencies indicated in Table 3 in 
§113.2261 of this title at all times except as specified in §113.2233(a) 
of this title (relating to Is there a minimum amount of monitoring data 
I must obtain?). 
(b) If you use a fabric filter to comply with the requirements of 
this division, you must install, calibrate, maintain, and continuously op­
erate a bag leak detection system as specified in paragraphs (1) through 
(8) of this subsection. 
(1) You must install and operate a bag leak detection sys­
tem for each exhaust stack of the fabric filter. 
(2) Each bag leak detection system must be installed, oper­
ated, calibrated, and maintained in a manner consistent with the man­
ufacturer’s written specifications and recommendations. 
(3) The bag leak detection system must be certified by the 
manufacturer to be capable of detecting particulate matter emissions at 
concentrations of 10 milligrams per actual cubic meter or less. 
(4) The bag leak detection system sensor must provide out­
put of relative or absolute particulate matter loadings. 
(5) The bag leak detection system must be equipped with a 
device to continuously record the output signal from the sensor. 
(6) The bag leak detection system must be equipped with 
an alarm system that will sound automatically when an increase in rel­
ative particulate matter emissions over a preset level is detected. The 
alarm must be located where it is easily heard by plant operating per­
sonnel. 
(7) For positive pressure fabric filter systems, a bag leak 
detection system must be installed in each baghouse compartment or 
cell. For negative pressure or induced air fabric filters, the bag leak 
detector must be installed downstream of the fabric filter. 
(8) Where multiple detectors are required, the system’s in­
strumentation and alarm may be shared among detectors. 
(c) If you are using something other than a wet scrubber to 
comply with the emission limitations under §113.2220 of this title, 
you must install, calibrate (to the manufacturers’ specifications), main­
tain, and operate the equipment necessary to monitor compliance with 
the site-specific operating limits established using the procedures in 
§113.2222 of this title (relating to What if I do not use a wet scrubber 
to comply with the emission limitations?). 
§113.2233. Is there a minimum amount of monitoring data I must 
obtain? 
(a) Except for monitoring malfunctions, associated repairs, 
and required quality assurance or quality control activities (including, 
as applicable, calibration checks and required zero and span adjust­
ments of the monitoring system), you must conduct all monitoring at 
all times the commercial and industrial solid waste incineration unit 
is operating. 
(b) Do not use data recorded during monitoring malfunctions, 
associated repairs, and required quality assurance or quality control 
activities for meeting the requirements of this division, including data 
averages and calculations. You must use all the data collected during 
all other periods in assessing compliance with the operating limits. 
§113.2234. What records must I keep? 
You must maintain the 13 items (as applicable) as specified in para­
graphs (1) through (13) of this section for a period of at least 5 years: 
(1) Calendar date of each record. 
(2) Records of the data described in subparagraphs (A) 
through (F) of this paragraph: 
(A) The commercial and industrial solid waste incinera­
tion (CISWI) unit charge dates, times, weights, and hourly charge rates. 
(B) Liquor flow rate to the wet scrubber inlet every 15 
minutes of operation, as applicable. 
(C) Pressure drop across the wet scrubber system every 
15 minutes of operation or amperage to the wet scrubber every 15 min­
utes of operation, as applicable. 
(D) Liquor pH as introduced to the wet scrubber every 
15 minutes of operation, as applicable. 
(E) For affected CISWI units that establish operating 
limits for controls other than wet scrubbers under §113.2222 of this 
title (relating to What if I do not use a wet scrubber to comply with the 
emission limitations?), you must maintain data collected for all operat­
ing parameters used to determine compliance with the operating limits. 
(F) If a fabric filter is used to comply with the emission 
limitations, you must record the date, time, and duration of each alarm 
and the time corrective action was initiated and completed, and a brief 
description of the cause of the alarm and the corrective action taken. 
You must also record the percent of operating time during each 6-month 
period that the alarm sounds, calculated as specified in §113.2221(c) of 
this title (relating to What operating limits must I meet and by when?). 
(3) Identification of calendar dates and times for which 
monitoring systems used to monitor operating limits were inoperative, 
inactive, malfunctioning, or out of control (except for downtime 
associated with zero and span and other routine calibration checks). 
Identify the operating parameters not measured, the duration, reasons 
for not obtaining the data, and a description of corrective actions taken. 
(4) Identification of calendar dates, times, and durations of 
malfunctions, and a description of the malfunction and the corrective 
action taken. 
(5) Identification of calendar dates and times for which data 
show a deviation from the operating limits in Table 3 in §113.2261 
of this title (relating to Tables Relating to Division 4) or a deviation 
from other operating limits established under §113.2222 of this title 
with a description of the deviations, reasons for such deviations, and a 
description of corrective actions taken. 
(6) The results of the initial, annual, and any subsequent 
performance tests conducted to determine compliance with the emis­
sion limits and/or to establish operating limits, as applicable. Retain a 
copy of the complete test report including calculations. 
(7) Records showing the names of CISWI unit operators 
who have completed review of the information in §113.2218(a) of this 
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title (relating to What site-specific documentation is required?) as re­
quired by §113.2218(b) of this title, including the date of the initial 
review and all subsequent annual reviews. 
(8) Records showing the names of the CISWI opera­
tors who have completed the operator training requirements under 
§113.2213 of this title (relating to What are the operator training 
and qualification requirements?), met the criteria for qualification 
under §113.2215 of this title (relating to How do I obtain my operator 
qualification?), and maintained or renewed their qualification under 
§113.2216 or §113.2217 of this title (relating to How do I maintain 
my operator qualification? or How do I renew my lapsed operator 
qualification?). Records must include documentation of training, 
the dates of the initial and refresher training, and the dates of their 
qualification and all subsequent renewals of such qualifications. 
(9) For each qualified operator, the phone and/or pager 
number at which they can be reached during operating hours. 
(10) Records of calibration of any monitoring devices as 
required under §113.2232 of this title (relating to What monitoring 
equipment must I install and what parameters must I monitor?). 
(11) Equipment vendor specifications and related operation 
and maintenance requirements for the incinerator, emission controls, 
and monitoring equipment. 
(12) The information listed in §113.2218(a) of this title. 
(13) On a daily basis, keep a log of the quantity of waste 
burned and the types of waste burned (always required). 
§113.2235. Where and in what format must I keep my records? 
All records must be available onsite in either paper copy or computer-
readable format that can be printed upon request, unless an alternative 
format is approved by the executive director. 
§113.2236. What reports must I submit? 
See Table 5 in §113.2261 of this title (relating to Tables Relating to 
Division 4) for a summary of the reporting requirements. 
§113.2237. When must I submit my waste management plan? 
You must submit the waste management plan no later than the date 
specified in Table 1 in §113.2261 of this title (relating to Tables Relating 
to Division 4) for submittal of the final control plan. 
§113.2238. What information must I submit following my initial per­
formance test? 
You must submit the information specified in paragraphs (1) through 
(3) of this section no later than 60 days following the initial perfor­
mance test. All reports must be signed by the facilities manager. 
(1) The complete test report for the initial performance test 
results obtained under §113.2226 of this title (relating to How do I 
demonstrate initial compliance with the emission limitations and es­
tablish the operating limits?), as applicable. 
(2) The values for the site-specific operating limits estab­
lished in §113.2221 or §113.2222 of this title (relating to What oper­
ating limits must I meet and by when? or What if I do not use a web 
scrubber to comply with the emission limitations?). 
(3) If you are using a fabric filter to comply with the emis­
sion limitations, documentation that a bag leak detection system has 
been installed and is being operated, calibrated, and maintained as re­
quired by §113.2232(b) of this title (relating to What monitoring equip­
ment must I install and what parameters must I monitor?). 
§113.2239. When must I submit my annual report? 
You must submit an annual report no later than 12 months following the 
submittal of the information in §113.2238 of this title (relating to What 
information must I submit following my initial performance test?). You 
must submit subsequent reports no more than 12 months following the 
previous report. (If the unit is subject to permitting requirements under 
Title V of the Federal Clean Air Act, you may be required by the permit 
to submit these reports more frequently.) 
§113.2240. What information must I include in my annual report? 
The annual report required under §113.2239 of this title (relating to 
When must I submit my annual report?) must include the ten items 
listed in paragraphs (1) through (10) of this section. If you have a de­
viation from the operating limits or the emission limitations, you must 
also submit deviation reports as specified in §§113.2241, 113.2242, and 
113.2243 of this title (relating to What else must I report if I have a de­
viation from the operating limits or the emission limitations?, What 
must I include in the deviation report?, and What else must I report if 
I have a deviation from the requirement to have a qualified operator 
accessible?). 
(1) Company name and address. 
(2) Statement by a responsible official, with that official’s 
name, title, and signature, certifying the accuracy of the content of the 
report. 
(3) Date of report and beginning and ending dates of the 
reporting period. 
(4) The values for the operating limits established pursuant 
to §113.2221 or §113.2222 of this title (relating to What operating lim­
its must I meet and by when? or What if I do not use a wet scrubber to 
comply with the emission limitations?). 
(5) If no deviation from any emission limitation or operat­
ing limit that applies to you has been reported, a statement that there 
was no deviation from the emission limitations or operating limits dur­
ing the reporting period, and that no monitoring system used to deter­
mine compliance with the operating limits was inoperative, inactive, 
malfunctioning, or out of control. 
(6) The highest recorded 3-hour average and the lowest 
recorded 3-hour average, as applicable, for each operating parameter 
recorded for the calendar year being reported. 
(7) Information recorded under §113.2234(2)(F) and (3) 
through (5) of this title (relating to What records must I keep?) for the 
calendar year being reported. 
(8) If a performance test was conducted during the report­
ing period, the results of that test. 
(9) If you met the requirements of §113.2230(a) or (b) of 
this title (relating to May I conduct performance testing less often?), 
and did not conduct a performance test during the reporting period, you 
must state that you met the requirements of §113.2230(a) or (b) of this 
title, and, therefore, you were not required to conduct a performance 
test during the reporting period. 
(10) Documentation of periods when all qualified commer­
cial and industrial solid waste incineration unit operators were unavail­
able for more than 8 hours, but less than 2 weeks. 
§113.2241. What else must I report if I have a deviation from the 
operating limits or the emission limitations? 
(a) You must submit a deviation report if any recorded 3-hour 
average parameter level is above the maximum operating limit or be­
low the minimum operating limit established under this division, if the 
bag leak detection system alarm sounds for more than 5 percent of the 
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operating time for the 6-month reporting period, or if a performance 
test was conducted that deviated from any emission limitation. 
(b) The deviation report must be submitted by August 1 of that 
year for data collected during the first half of the calendar year (January 
1 to June 30), and by February 1 of the following year for data you col­
lected during the second half of the calendar year (July 1 to December 
31). 
§113.2242. What must I include in the deviation report? 
In each report required under §113.2241 of this title (relating to What 
else must I report if I have a deviation from the operating limits or 
the emission limitations?), for any pollutant or parameter that deviated 
from the emission limitations or operating limits specified in this divi­
sion, include the six items described in paragraphs (1) through (6) of 
this section. 
(1) The calendar dates and times your unit deviated from 
the emission limitations or operating limit requirements. 
(2) The averaged and recorded data for those dates. 
(3) Duration and causes of each deviation from the emis­
sion limitations or operating limits and your corrective actions. 
(4) A copy of the operating limit monitoring data during 
each deviation and any test report that documents the emission levels. 
(5) The dates, times, number, duration, and causes for mon­
itoring downtime incidents (other than downtime associated with zero, 
span, and other routine calibration checks). 
(6) Whether each deviation occurred during a period of 
startup, shutdown, or malfunction, or during another period. 
§113.2243. What else must I report if I have a deviation from the 
requirement to have a qualified operator accessible? 
(a) If all qualified operators are not accessible for 2 weeks or 
more, you must take the two actions in paragraphs (1) and (2) of this 
subsection. 
(1) Submit a notification of the deviation within 10 days 
after the end of the 2-week period that includes the three items in sub­
paragraphs (A) through (C) of this paragraph. 
(A) A statement of what caused the deviation. 
(B) A description of what you are doing to ensure that 
a qualified operator is accessible. 
(C) The date when you anticipate that a qualified oper­
ator will be available. 
(2) Submit a status report to the executive director every 4 
weeks that includes the three items in subparagraphs (A) through (C) 
of this paragraph. 
(A) A description of what you are doing to ensure that 
a qualified operator is accessible. 
(B) The date when you anticipate that a qualified oper­
ator will be accessible. 
(C) Request approval from the executive director 
to continue operation of the commercial and industrial solid waste 
incineration unit. 
(b) If your unit was shut down by the executive director, under 
the provisions of §113.2219(2)(B) of this title (relating to What if all the 
qualified operators are temporarily not accessible?), due to a failure to 
provide an accessible qualified operator, you must notify the executive 
director that you are resuming operation once a qualified operator is 
accessible. 
§113.2244. Are there any other notifications or reports that I must 
submit? 
Yes. You must submit notifications as provided by 40 Code of Federal 
Regulations §60.7. 
§113.2245. In what form can I submit my reports? 
Submit initial, annual, and deviation reports electronically or in paper 
format, postmarked on or before the submittal due dates. 
§113.2246. Can reporting dates be changed? 
If the executive director agrees, you may change the semiannual or 
annual reporting dates. See 40 Code of Federal Regulations §60.19(c) 
for procedures to seek approval to change your reporting date. 
§113.2247. Am I required to apply for and obtain a Title V operating 
permit for my unit? 
Yes. Each commercial and industrial solid waste incineration unit must 
operate pursuant to a permit issued under §129(e) and Title V of the 
Federal Clean Air Act by the later of the two dates in paragraphs (1) 
and (2) of this section. 
(1) Thirty-six months after December 1, 2000. 
(2) The effective date of the Title V permit program to 
which your unit is subject. If your unit is subject to Title V as a 
result of some triggering requirement(s) other than this division (for 
example, being a major source), then your unit may be required to 
apply for and obtain a Title V permit prior to the deadlines noted in 
this section. If more than one requirement triggers the requirement to 
apply for a Title V permit, the 12-month time frame for filing a Title 
V application is triggered by the requirement which first causes the 
source to be subject to Title V. 
§113.2248. What is an air curtain incinerator? 
(a) An air curtain incinerator operates by forcefully project­
ing a curtain of air across an open chamber or open pit in which com­
bustion occurs. Incinerators of this type can be constructed above or 
below ground and with or without refractory walls and floor. (Air cur­
tain incinerators are not to be confused with conventional combustion 
devices with enclosed fireboxes and controlled air technology such as 
mass burn, modular, and fluidized bed combustors.) 
(b) Air curtain incinerators that burn only the materials listed 
in paragraphs (1) through (3) of this subsection are only required to 
meet the requirements under "Air Curtain Incinerators" (this section 
and §§113.2249 through 113.2260 of this title (relating to What are 
my requirements for meeting increments of progress and achieving fi ­
nal compliance?, When must I complete each increment of progress?, 
What must I include in the notifications of achievement of increments 
of progress?, When must I submit the notifications of achievement 
of increments of progress?, What if I do not meet an increment of 
progress?, How do I comply with the increment of progress for submit­
tal of a control plan?, How do I comply with the increment of progress 
for achieving final compliance?, What must I do if I close my air cur­
tain incinerator and then restart it?, What must I do if I plan to perma­
nently close my air curtain incinerator and not restart it?, What are the 
emission limitations for air curtain incinerators?, How must I monitor 
opacity for air curtain incinerators?, and What are the recordkeeping 
and reporting requirements for air curtain incinerators?)). In addition, 
air curtain incinerators must meet the requirements of §113.2247 of this 
title (relating to Am I required to apply for and obtain a Title V oper­
ating permit for my unit?). 
(1) 100 percent wood waste. 
(2) 100 percent clean lumber. 
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(3) 100 percent mixture of only wood waste, clean lumber, 
and/or yard waste. 
§113.2249. What are my requirements for meeting increments of 
progress and achieving final compliance? 
If you plan to achieve compliance more than 1 year following the ef­
fective date of state plan approval, you must meet the two increments 
of progress specified in paragraphs (1) and (2) of this section. 
(1) Submit a final control plan. 
(2) Achieve final compliance. 
§113.2250. When must I complete each increment of progress? 
Table 1 in §113.2261 of this title (relating to Tables Relating to Division 
4) specifies compliance dates for each of the increments of progress. 
§113.2251. What must I include in the notifications of achievement of 
increments of progress? 
Your notification of achievement of increments of progress must in­
clude the three items described in paragraphs (1) through (3) of this 
section. 
(1) Notification that the increment of progress has been 
achieved. 
(2) Any items required to be submitted with each increment 
of progress (see §113.2254 of this title (relating to How do I comply 
with the increment of progress for submittal of a control plan?)). 
(3) Signature of the owner or operator of the incinerator. 
§113.2252. When must I submit the notifications of achievement of 
increments of progress? 
Notifications for achieving increments of progress must be postmarked 
no later than 10 business days after the compliance date for the incre­
ment. 
§113.2253. What if I do not meet an increment of progress? 
If you fail to meet an increment of progress, you must submit a notifica­
tion to the executive director postmarked within 10 business days after 
the date for that increment of progress in Table 1 in §113.2261 of this 
title (relating to Tables Relating to Division 4). You must inform the 
executive director that you did not meet the increment, and you must 
continue to submit reports each subsequent calendar month until the 
increment of progress is met. 
§113.2254. How do I comply with the increment of progress for sub­
mittal of a control plan? 
For your control plan increment of progress, you must satisfy the two 
requirements specified in paragraphs (1) and (2) of this section. 
(1) Submit the final control plan, including a description of 
any devices for air pollution control and any process changes that you 
will use to comply with the emission limitations and other requirements 
of this division. 
(2) Maintain an onsite copy of the final control plan. 
§113.2255. How do I comply with the increment of progress for 
achieving final compliance? 
For the final compliance increment of progress, you must complete all 
process changes and retrofit construction of control devices, as spec­
ified in the final control plan, so that, if the affected incinerator is 
brought online, all necessary process changes and air pollution con­
trol devices would operate as designed. 
§113.2256. What must I do if I close my air curtain incinerator and 
then restart it? 
(a) If you close your incinerator but will reopen it prior to the 
final compliance date in your state plan, you must meet the increments 
of progress specified in §113.2249 of this title (relating to What are my 
requirements for meeting increments of progress and achieving final 
compliance?). 
(b) If you close your incinerator but will restart it after your fi ­
nal compliance date, you must complete emission control retrofits and 
meet the emission limitations on the date your incinerator restarts op­
eration. 
§113.2257. What must I do if I plan to permanently close my air cur­
tain incinerator and not restart it? 
If you plan to close your incinerator rather than comply with the state 
plan, submit a closure notification, including the date of closure, to the 
executive director by the date your final control plan is due. 
§113.2258. What are the emission limitations for air curtain inciner­
ators? 
(a) After the date the initial stack test is required or completed 
(whichever is earlier), you must meet the limitations in paragraphs (1) 
and (2) of this subsection. 
(1) The opacity limitation is 10 percent (6-minute average), 
except as described in paragraph (2) of this subsection. 
(2) The opacity limitation is 35 percent (6-minute average) 
during the startup period that is within the first 30 minutes of operation. 
(b) Except during malfunctions, the requirements of this divi­
sion apply at all times, and each malfunction must not exceed 3 hours. 
§113.2259. How must I monitor opacity for air curtain incinerators? 
(a) Use Method 9 of 40 Code of Federal Regulations (CFR) 
Part 60, Appendix A to determine compliance with the opacity limita­
tion. 
(b) Conduct an initial test for opacity as specified in 40 CFR 
§60.8 no later than 180 days after your final compliance date. 
(c) After the initial test for opacity, conduct annual tests no 
more than 12 calendar months following the date of your previous test. 
§113.2260. What are the recordkeeping and reporting requirements 
for air curtain incinerators? 
(a) Keep records of results of all initial and annual opacity tests 
onsite in either paper copy or electronic format, unless the executive 
director approves another format, for at least 5 years. 
(b) Make all records available for submittal to the executive 
director or for an inspector’s onsite review. 
(c) Submit an initial report no later than 60 days following the 
initial opacity test that includes the information specified in paragraphs 
(1) and (2) of this subsection. 
(1) The types of materials you plan to combust in your air 
curtain incinerator. 
(2) The results (each 6-minute average) of the initial opac­
ity tests. 
(d) Submit annual opacity test results within 12 months fol­
lowing the previous report. 
(e) Submit initial and annual opacity test reports as electronic 
or paper copy on or before the applicable submittal date and keep a 
copy onsite for a period of 5 years. 
§113.2261. Tables Relating to Division 4. 
(a) Table 1 specifies the increments of progress and compli­
ance schedules for Division 4 of this subchapter. 
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Figure: 30 TAC §113.2261(a) 
(b) Table 2 of this subsection specifies the emission limitations 
for Division 4 of this subchapter. 
Figure: 30 TAC §113.2261(b) 
(c) Table 3 of this subsection specifies operating limits for wet 
scrubbers for Division 4 of this subchapter. 
Figure: 30 TAC §113.2261(c) 
(d) Table 4 of this subsection specifies the toxic equivalency 
factors for Division 4 of this subchapter. 
Figure: 30 TAC §113.2261(d) 
(e) Table 5 of this subsection is a summary of reporting re­
quirements for Division 4 of this subchapter. 
Figure: 30 TAC §113.2261(e) 
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DIVISION 5. EMISSION GUIDELINES 
AND COMPLIANCE TIMES FOR OTHER 
SOLID WASTE INCINERATION UNITS THAT 
COMMENCED CONSTRUCTION ON OR 
BEFORE DECEMBER 9, 2004 
30 TAC §§113.2300 - 113.2357 
STATUTORY AUTHORITY 
The new sections are proposed under Texas Water Code, 
§5.103, concerning Rules, and §5.105, concerning General 
Policy, which authorize the commission to adopt rules necessary 
to carry out its powers and duties under the Texas Water Code; 
and under Texas Health and Safety Code, §382.017, concerning 
Rules, which authorizes the commission to adopt rules consis­
tent with the policy and purpose of the Texas Clean Air Act. 
The new sections are also proposed under Texas Health and 
Safety Code, §382.002, concerning Policy and Purpose, which 
establishes the commission’s purpose to safeguard the state’s 
air resources, consistent with the protection of public health, 
general welfare, and physical property; §382.011, concerning 
General Powers and Duties, which authorizes the commission 
to control the quality of the state’s air; §382.012, concerning 
State Air Control Plan, which authorizes the commission to 
prepare and develop a general, comprehensive plan for the 
proper control of the state’s air; §382.016, concerning Monitor­
ing Requirements; Examination of Records, which authorizes 
the commission to prescribe reasonable requirements for 
measuring and monitoring the emissions of air contaminants; 
and §382.051, concerning Permitting Authority of Commission; 
Rules, which authorizes the commission to adopt rules as 
necessary to comply with changes in federal law or regulations 
applicable to permits issued under the Texas Clean Air Act. 
The new sections are also proposed under the Texas Water 
Code, §7.002, Enforcement Authority, which authorizes the 
commission to institute legal proceedings to compel compliance; 
§7.032, Injunctive Relief, which provides that injunctive relief 
may be sought by the executive director; and §7.302, Grounds 
for Revocation or Suspension of Permit, which provides au­
thority to the commission to revoke or suspend any air quality 
permit. 
The proposed new sections implement Texas Health and Safety 
Code, §§382.002, 382.011, 382.012, 382.016, 382.017, and 
382.051. 
§113.2300. Definitions. 
Terms used but not defined in this division are defined in the Federal 
Clean Air Act and 40 Code of Federal Regulations Part 60, Subpart A 
(General Provisions). 
(1) Administrator--As follows: 
(A) For approved and effective state §111(d)/129 plans, 
the director of the state air pollution control agency, or his or her dele­
gatee; 
(B) For federal §111(d)/129 plans, the administrator of 
the United States Environmental Protection Agency (EPA), an em­
ployee of the EPA, the director of the state air pollution control agency, 
or employee of the state air pollution control agency to whom the au­
thority has been delegated by the administrator of the EPA to perform 
the specified task; and 
(C) For New Source Performance Standards in 40 Code 
of Federal Regulations Part 60, the administrator of the EPA, an em­
ployee of the EPA, the director of the state air pollution control agency, 
or employee of the state air pollution control agency to whom the au­
thority has been delegated by the administrator of the EPA to perform 
the specified task. 
(2) Air curtain incinerator--An incineration unit operating 
by forcefully projecting a curtain of air across an open, integrated com­
bustion chamber (fire box) or open pit or trench (trench burner) in 
which combustion occurs. For the purpose of this division, air cur­
tain incinerators include both firebox and trench burner units. 
(3) Auxiliary fuel--Natural gas, liquified petroleum gas, 
fuel oil, or diesel fuel. 
(4) Batch other solid waste incineration (OSWI) unit--An 
OSWI unit that is designed such that neither waste charging nor ash 
removal can occur during combustion. 
(5) Calendar quarter--Three consecutive months (nonover­
lapping) beginning on: January 1, April 1, July 1, or October 1. 
(6) Calendar year--365 consecutive days starting on Jan­
uary 1 and ending on December 31. 
(7) Chemotherapeutic waste--Waste material resulting 
from the production or use of anti-neoplastic agents used for the 
purpose of stopping or reversing the growth of malignant cells. 
(8) Class II municipal solid waste landfill--A landfill that 
meets four criteria: 
(A) Accepts, for incineration or disposal, less than 20 
tons per day of municipal solid waste or other solid wastes based on an 
annual average; 
(B) Is located on a site where there is no evidence of 
groundwater pollution caused or contributed to by the landfill; 
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(C) Is not connected by road to a Class I municipal solid 
waste landfill, as defined by Alaska regulatory code 18 AAC 60.300(c) 
or, if connected by road, is located more than 50 miles from a Class I 
municipal solid waste landfill; and 
(D) Serves a community that meets one of two criteria: 
(i) Experiences for at least 3 months each year, an 
interruption in access to surface transportation, preventing access to a 
Class I municipal solid waste landfill; or 
(ii) Has no practicable waste management alterna­
tive, with a landfill located in an area that annually receives 25 inches 
or less of precipitation. 
(9) Class III municipal solid waste landfill--A landfill that 
is not connected by road to a Class I municipal solid waste landfill, as 
defined by Alaska regulatory code 18 AAC 60.300(c) or, if connected 
by road, is located more than 50 miles from a Class I municipal solid 
waste landfill, and that accepts, for disposal, either of the following two 
criteria: 
(A) Ash from incinerated municipal waste in quantities 
less than one ton per day on an annual average, which ash must be free 
of food scraps that might attract animals; or 
(B) Less than five tons per day of municipal solid waste, 
based on an annual average, and is not located in a place that meets 
either of the following criteria: 
(i) Where public access is restricted, including re­
strictions on the right to move to the place and reside there; or 
(ii) That is provided by an employer and that is pop­
ulated totally by persons who are required to reside there as a condition 
of employment and who do not consider the place to be their perma­
nent residence. 
(10) Clean lumber--Wood or wood products that have been 
cut or shaped and include wet, air-dried, and kiln-dried wood prod­
ucts. Clean lumber does not include wood products that have been 
painted, pigment-stained, or pressure-treated by compounds such as 
chromate copper arsenate, pentachlorophenol, and creosote, or manu­
factured wood products that contain adhesives or resins (e.g., plywood, 
particle board, flake board, and oriented strand board). 
(11) Collected from--The transfer of material from the site 
at which the material is generated to a separate site where the material 
is burned. 
(12) Contained gaseous material--Gases that are in a con­
tainer when that container is combusted. 
(13) Continuous emission monitoring system or CEMS--A 
monitoring system for continuously measuring and recording the emis­
sions of a pollutant from an other solid waste incineration unit. 
(14) Continuous other solid waste incineration (OSWI) 
unit--An OSWI unit that is designed to allow waste charging and ash 
removal during combustion. 
(15) Deviation--Any instance in which a unit that meets the 
requirements in 40 Code of Federal Regulations (CFR) §60.2991, or an 
owner or operator of such a source: 
(A) Fails to meet any requirement or obligation estab­
lished by this division, including but not limited to any emission lim­
itation, operating limit, or operator qualification and accessibility re­
quirements; 
(B) Fails to meet any term or condition that is adopted 
to implement an applicable requirement in this division and that is in­
cluded in the operating permit for any unit that meets requirements in 
40 CFR §60.2991 and is required to obtain such a permit; or 
(C) Fails to meet any emission limitation, operating 
limit, or operator qualification and accessibility requirement in this 
division during startup, shutdown, or malfunction, regardless of 
whether or not such failure is allowed by this division. 
(16) Dioxins/furans--Tetra-through octachlorinated 
dibenzo-p-dioxins and dibenzofurans. 
(17) Energy recovery--The process of recovering thermal 
energy from combustion for useful purposes such as steam generation 
or process heating. 
(18) United States Environmental Protection Agency or 
EPA--The administrator of the EPA or employee of the EPA that is 
delegated the authority to perform the specified task. 
(19) Institutional facility--A land-based facility owned 
and/or operated by an organization having a governmental, educa­
tional, civic, or religious purpose such as a school, hospital, prison, 
military installation, church, or other similar establishment or facility. 
(20) Institutional waste--Solid waste (as defined in this di­
vision) that is combusted at any institutional facility using controlled 
flame combustion in an enclosed, distinct operating unit: whose design 
does not provide for energy recovery (as defined in this division); oper­
ated without energy recovery (as defined in this division); or operated 
with only waste heat recovery (as defined in this division). Institutional 
waste also means solid waste (as defined in this division) combusted on 
site in an air curtain incinerator that is a distinct operating unit of any 
institutional facility. 
(21) Institutional waste incineration unit--Any combustion 
unit that combusts institutional waste (as defined in this division) and 
is a distinct operating unit of the institutional facility that generated 
the waste. Institutional waste incineration units include field-erected, 
modular, cyclonic burn barrel, and custom built incineration units oper­
ating with starved or excess air, and any air curtain incinerator that is a 
distinct operating unit of the institutional facility that generated the in­
stitutional waste (except those air curtain incinerators listed in 40 Code 
of Federal Regulations §60.2994(b)). 
(22) Intermittent other solid waste incineration (OSWI) 
unit--An OSWI unit that is designed to allow waste charging, but not 
ash removal, during combustion. 
(23) Low-level radioactive waste--Waste material that con­
tains radioactive nuclides emitting primarily beta or gamma radiation, 
or both, in concentrations or quantities that exceed applicable federal or 
state standards for unrestricted release. Low-level radioactive waste is 
not high-level radioactive waste, spent nuclear fuel, or byproduct ma­
terial as defined by the Atomic Energy Act of 1954 (42 United States 
Code 2014(e)(2)). 
(24) Malfunction--Any sudden, infrequent, and not reason­
ably preventable failure of air pollution control equipment, process 
equipment, or a process to operate in a normal or usual manner. Fail­
ures that are caused, in part, by poor maintenance or careless operation 
are not malfunctions. 
(25) Metropolitan Statistical Area--Any areas listed as 
metropolitan statistical areas in Office of Management and Budget 
Bulletin No. 05 - 02 entitled "Update of Statistical Area Definitions 
and Guidance on Their Uses" dated February 22, 2005 (available on 
the Web at http://www.whitehouse.gov/omb/bulletins/). 
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(26) Modification or modified unit--An incineration unit 
you have changed on or after June 16, 2006, and that meets one of 
two criteria: 
(A) The cumulative cost of the changes over the life of 
the unit exceeds 50 percent of the original cost of building and installing 
the unit (not including the cost of land) updated to current costs (current 
dollars). For an other solid waste incineration (OSWI) unit, to deter­
mine what systems are within the boundary of the unit used to calculate 
these costs, see the definition of OSWI unit. 
(B) Any physical change in the OSWI unit or change in 
the method of operating it that increases the amount of any air pollutant 
emitted for which the Federal Clean Air Act, §129 or §111 has estab­
lished standards. 
(27) Municipal solid waste--Refuse (and refuse-derived 
fuel) collected from the general public and from residential, com­
mercial, institutional, and industrial sources consisting of paper, 
wood, yard wastes, food wastes, plastics, leather, rubber, and other 
combustible materials and non-combustible materials such as metal, 
glass, and rock, provided that: 
(A) The term does not include industrial process wastes 
or medical wastes that are segregated from such other wastes; and 
(B) an incineration unit shall not be considered to be 
combusting municipal solid waste for purposes of this division if it 
combusts a fuel feed stream, 30 percent or less of the weight of which 
is comprised, in aggregate, of municipal solid waste, as determined by 
40 Code of Federal Regulations §60.2993(b). 
(28) Municipal waste combustion unit--For the purpose of 
this division, any setting or equipment that combusts municipal solid 
waste (as defined in this division) including, but not limited to, field-
erected, modular, cyclonic burn barrel, and custom built incineration 
units (with or without energy recovery) operating with starved or ex­
cess air, boilers, furnaces, pyrolysis/combustion units, and air curtain 
incinerators (except those air curtain incinerators listed in 40 Code of 
Federal Regulations §60.2994(b)). 
(29) Other solid waste incineration (OSWI) unit--Either a 
very small municipal waste combustion unit or an institutional waste 
incineration unit, as defined in this division. Unit types listed in 40 
Code of Federal Regulations §60.2993 as being excluded from the di­
vision are not OSWI units subject to this division. While not all OSWI 
units will include all of the following components, an OSWI unit in­
cludes, but is not limited to, the municipal or institutional solid waste 
feed system, grate system, flue gas system, waste heat recovery equip­
ment, if any, and bottom ash system. The OSWI unit does not include 
air pollution control equipment or the stack. The OSWI unit boundary 
starts at the municipal or institutional waste hopper (if applicable) and 
extends through two areas: 
(A) The combustion unit flue gas system, which ends 
immediately after the last combustion chamber or after the waste heat 
recovery equipment, if any; and 
(B) The combustion unit bottom ash system, which 
ends at the truck loading station or similar equipment that transfers the 
ash to final disposal. The OSWI unit includes all ash handling systems 
connected to the bottom ash handling system. 
(30) Particulate matter--Total particulate matter emitted 
from other solid waste incineration units as measured by Method 5 or 
Method 29 of 40 Code of Federal Regulations Part 60, Appendix A. 
(31) Pathological waste--Waste material consisting of only 
human or animal remains, anatomical parts, and/or tissue, the bags/con­
tainers used to collect and transport the waste material, and animal bed­
ding (if applicable). 
(32) Reconstruction--Rebuilding an incineration unit and 
meeting two criteria: 
(A) The reconstruction begins on or after June 16, 2006. 
(B) The cumulative cost of the construction over the life 
of the incineration unit exceeds 50 percent of the original cost of build­
ing and installing the unit (not including land) updated to current costs 
(current dollars). For an other solid waste incineration (OSWI) unit, 
to determine what systems are within the boundary of the unit used to 
calculate these costs, see the definition of OSWI unit. 
(33) Refuse-derived fuel--A type of municipal solid waste 
produced by processing municipal solid waste through shredding and 
size classification. This includes all classes of refuse-derived fuel in­
cluding two fuels: 
(A) Low-density fluff refuse-derived fuel through den­
sified refuse-derived fuel; and 
(B) Pelletized refuse-derived fuel. 
(34) Shutdown--The period of time after all waste has been 
combusted in the primary chamber. For continuous other solid waste 
incineration (OSWI), shutdown shall commence no less than 2 hours 
after the last charge to the incinerator. For intermittent OSWI, shut­
down shall commence no less than 4 hours after the last charge to the 
incinerator. For batch OSWI, shutdown shall commence no less than 
5 hours after the high-air phase of combustion has been completed. 
(35) Solid waste--Any garbage, refuse, sludge from a waste 
treatment plant, water supply treatment plant, or air pollution control 
facility and other discarded material, including solid, liquid, semisolid, 
or contained gaseous material resulting from industrial, commercial, 
mining, agricultural operations, and from community activities, but 
does not include solid or dissolved material in domestic sewage, or 
solid or dissolved materials in irrigation return flows or industrial dis­
charges that are point sources subject to permits under the Federal Wa­
ter Pollution Control Act, §402 as amended (33 United States Code 
(USC), §1342), or source, special nuclear, or byproduct material as de­
fined by the Atomic Energy Act of 1954, as amended (42 USC, §2014). 
(36) Standard conditions--When referring to units of mea­
sure, a temperature of 68 degrees Fahrenheit (20 degrees Celsius) and 
a pressure of 1 atmosphere (101.3 kilopascals). 
(37) Startup period--The period of time between the acti­
vation of the system and the first charge to the other solid waste in­
cineration (OSWI) unit. For batch OSWI, startup means the period of 
time between activation of the system and ignition of the waste. 
(38) Very small municipal waste combustion unit--Any 
municipal waste combustion unit that has the capacity to combust less 
than 35 tons per day of municipal solid waste or refuse-derived fuel, 
as determined by the calculations in §113.2356 of this title (relating to 
What equations must I use?). 
(39) Waste heat recovery--The process of recovering heat 
from the combustion flue gases outside of the combustion firebox by 
convective heat transfer only. 
(40) Wet scrubber--An add-on air pollution control device 
that utilizes an aqueous or alkaline scrubbing liquor to collect partic­
ulate matter (including nonvaporous metals and condensed organics) 
and/or to absorb and neutralize acid gases. 
(41) Wood waste--Untreated wood and untreated wood 
products, including tree stumps (whole or chipped), trees, tree limbs 
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(whole or chipped), bark, sawdust, chips, scraps, slabs, millings, and 
shavings. Wood waste does not include: 
(A) Grass, grass clippings, bushes, shrubs, and clip­
pings from bushes and shrubs from residential, commercial/retail, 
institutional, or industrial sources as part of maintaining yards or other 
private or public lands. 
(B) Construction, renovation, or demolition wastes. 
(C) Clean lumber. 
(D) Treated wood and treated wood products, includ­
ing wood products that have been painted, pigment-stained, or pres­
sure treated by compounds such as chromate copper arsenate, pen­
tachlorophenol, and creosote, or manufactured wood products that con­
tain adhesives or resins (e.g., plywood, particle board, flake board, and 
oriented strand board). 
(42) Yard waste--Grass, grass clippings, bushes, shrubs, 
and clippings from bushes and shrubs. Yard waste comes from resi­
dential, commercial/retail, institutional, or industrial sources as part of 
maintaining yards or other private or public lands. Yard waste does 
not include two items: 
(A) Construction, renovation, and demolition wastes. 
(B) Clean lumber. 
§113.2301. When must I comply? 
Table 1 in §113.2357 of this title (relating to Tables Relating to Divi­
sion 5) specifies the final compliance date. You must submit a noti­
fication to the executive director stating whether final compliance has 
been achieved, postmarked within 10 business days after the final com­
pliance date in Table 1 in §113.2357 of this title. 
§113.2302. What must I do if I close my other solid waste incineration 
unit and then restart it? 
(a) If you close your other solid waste incineration (OSWI) 
unit but will reopen it prior to the final compliance date in your state 
plan, you must meet the final compliance date specified in Table 1 in 
§113.2357 of this title (relating to Tables Relating to Division 5). 
(b) If you close your OSWI unit but will restart it after your 
final compliance date, you must complete emission control retrofit and 
meet the emission limitations on the date your OSWI unit restarts op­
eration. You must conduct your initial performance test within 30 days 
of restarting your OSWI unit. 
§113.2303. What must I do if I plan to permanently close my other 
solid waste incineration unit and not restart it? 
You must close the unit before the final compliance date specified in 
Table 1 in §113.2357 of this title (relating to Tables Relating to Division 
5). 
§113.2304. What is a waste management plan? 
A waste management plan is a written plan that identifies both the fea­
sibility and the methods used to reduce or separate certain components 
of solid waste from the waste stream in order to reduce or eliminate 
toxic emissions from incinerated waste. 
§113.2305. When must I submit my waste management plan? 
You must submit a waste management plan no later than 60 days fol­
lowing the initial performance test as specified in Table 5 in §113.2357 
of this title (relating to Tables Relating to Division 5). Section 113.2321 
of this title (relating to By what date must I conduct the initial perfor­
mance test?) specifies the date by which you are required to conduct 
your performance test. 
§113.2306. What should I include in my waste management plan? 
A waste management plan must include consideration of the reduc­
tion or separation of waste-stream elements such as paper, cardboard, 
plastics, glass, batteries, or metals; or the use of recyclable materials. 
The plan must identify any additional waste management measures and 
implement those measures the source considers practical and feasible, 
considering the effectiveness of waste management measures already 
in place, the costs of additional measures, the emissions reductions ex­
pected to be achieved, and any other environmental or energy impacts 
they might have. 
§113.2307. What are the operator training and qualification require­
ments? 
(a) No other solid waste incineration (OSWI) unit can be op­
erated unless a fully trained and qualified OSWI unit operator is acces­
sible, either at the facility or can be at the facility within 1 hour. The 
trained and qualified OSWI unit operator may operate the OSWI unit 
directly or be the direct supervisor of one or more other plant personnel 
who operate the unit. If all qualified OSWI unit operators are temporar­
ily not accessible, you must follow the procedures in §113.2313 of this 
title (relating to What if all the qualified operators are temporarily not 
accessible?). 
(b) Operator training and qualification must be obtained 
through a state-approved program or by completing the requirements 
included in subsection (c) of this section. 
(c) Training must be obtained by completing an incinerator op­
erator training course that includes, at a minimum, the three elements 
described in paragraphs (1) through (3) of this subsection. 
(1) Training on the 13 subjects listed in subparagraphs (A) 
through (M) of this paragraph. 
(A) Environmental concerns, including types of emis­
sions. 
(B) Basic combustion principles, including products of 
combustion. 
(C) Operation of the specific type of incinerator to be 
used by the operator, including proper startup, waste charging, and 
shutdown procedures. 
(D) Combustion controls and monitoring. 
(E) Operation of air pollution control equipment and 
factors affecting performance (if applicable). 
(F) Inspection and maintenance of the incinerator and 
air pollution control devices. 
(G) Methods to monitor pollutants (including monitor­
ing of incinerator and control device operating parameters) and moni­
toring equipment calibration procedures, where applicable. 
(H) Actions to correct malfunctions or conditions that 
may lead to malfunction. 
(I) Bottom and fly ash characteristics and handling pro­
cedures. 
(J) Applicable federal, state, and local regulations, 
including Occupational Safety and Health Administration workplace 
standards. 
(K) Pollution prevention. 
(L) Waste management practices. 
(M) Recordkeeping requirements. 
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(2) An examination designed and administered by the in­
structor. 
(3) Written material covering the training course topics that 
may serve as reference material following completion of the course. 
§113.2308. When must the operator training course be completed? 
The operator training course must be completed by the latest of the 
three dates specified in paragraphs (1) through (3) of this section. 
(1) The final compliance date specified in Table 1 in 
§113.2357 of this title (relating to Tables Relating to Division 5). 
(2) Six months after your other solid waste incineration 
(OSWI) unit startup. 
(3) Six months after an employee assumes responsibility 
for operating the OSWI unit or assumes responsibility for supervising 
the operation of the OSWI unit. 
§113.2309. How do I obtain my operator qualification? 
(a) You must obtain operator qualification by completing a 
training course that satisfies the criteria under §113.2307(c) of this title 
(relating to What are the operator training and qualification require­
ments?). 
(b) Qualification is valid from the date on which the training 
course is completed and the operator successfully passes the examina­
tion required under §113.2307(c)(2) of this title. 
§113.2310. How do I maintain my operator qualification? 
To maintain qualification, you must complete an annual review or re­
fresher course covering, at a minimum, the five topics described in 
paragraphs (1) through (5) of this section. 
(1) Update of regulations. 
(2) Incinerator operation, including startup and shutdown 
procedures, waste charging, and ash handling. 
(3) Inspection and maintenance. 
(4) Responses to malfunctions or conditions that may lead 
to malfunction. 
(5) Discussion of operating problems encountered by at­
tendees. 
§113.2311. How do I renew my lapsed operator qualification? 
You must renew a lapsed operator qualification by one of the two meth­
ods specified in paragraphs (1) and (2) of this section. 
(1) For a lapse of less than 3 years, you must complete a 
standard annual refresher course described in §113.2310 of this title 
(relating to How do I maintain my operator qualification?). 
(2) For a lapse of 3 years or more, you must repeat the ini­
tial qualification requirements in §113.2309(a) of this title (relating to 
How do I obtain my operator qualification?). 
§113.2312. What site-specific documentation is required? 
(a) Documentation must be available at the facility and readily 
accessible for all other solid waste incineration (OSWI) unit operators 
that addresses the nine topics described in paragraphs (1) through (9) 
of this subsection. You must maintain this information and the training 
records required by subsection (c) of this section in a manner that they 
can be readily accessed and are suitable for inspection upon request. 
(1) Summary of the applicable standards under this divi­
sion. 
(2) Procedures for receiving, handling, and charging waste. 
(3) Incinerator startup, shutdown, and malfunction proce­
dures. 
(4) Procedures for maintaining proper combustion air sup­
ply levels. 
(5) Procedures for operating the incinerator and associated 
air pollution control systems within the standards established under this 
division. 
(6) Monitoring procedures for demonstrating compliance 
with the operating limits established under this division. 
(7) Reporting and recordkeeping procedures. 
(8) The waste management plan required under 
§§113.2304 through 113.2306 of this title (relating to What is a waste 
management plan? When must I submit my waste management plan? 
and What should I include in my waste management plan?). 
(9) Procedures for handling ash. 
(b) You must establish a program for reviewing the informa­
tion listed in subsection (a) of this section with each incinerator oper­
ator. 
(1) The initial review of the information listed in subsec­
tion (a) of this section must be conducted by the latest of three dates 
specified in subparagraphs (A) through (C) of this paragraph. 
(A) The final compliance date specified in Table 1 in 
§113.2357 of this title (relating to Tables Relating to Division 5). 
(B) Six months after your OSWI unit startup. 
(C) Six months after an employee assumes responsibil­
ity for operating the OSWI unit or assumes responsibility for supervis­
ing the operation of the OSWI unit. 
(2) Subsequent annual reviews of the information listed 
in subsection (a) of this section must be conducted not later than 12 
months following the previous review. 
(c) You must also maintain the information specified in para­
graphs (1) through (3) of this subsection. 
(1) Records showing the names of OSWI unit operators 
who have completed review of the information in subsection (a) of this 
section as required by subsection (b) of this section, including the date 
of the initial review and all subsequent annual reviews. 
(2) Records showing the names of the OSWI unit oper­
ators who have completed the operator training requirements under 
§113.2307 of this title (relating to What are the operator training 
and qualification requirements?), met the criteria for qualification 
under §113.2309 of this title (relating to How do I obtain my operator 
qualification?), and maintained or renewed their qualification under 
§113.2310 or §113.2311 of this title (relating to How do I maintain 
my operator qualification? or How do I renew my lapsed operator 
qualification?). Records must include documentation of training, 
the dates of the initial and refresher training, and the dates of their 
qualification and all subsequent renewals of such qualifications. 
(3) For each qualified operator, the phone and/or pager 
number at which they can be reached during operating hours. 
§113.2313. What if all the qualified operators are temporarily not 
accessible? 
If all qualified operators are temporarily not accessible (i.e., not at the 
facility and not able to be at the facility within 1 hour), you must meet 
one of the three criteria specified in paragraphs (1) through (3) of this 
section, depending on the length of time that a qualified operator is not 
accessible. 
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(1) When all qualified operators are not accessible for 12 
hours or less, the other solid waste incineration (OSWI) unit may be 
operated by other plant personnel familiar with the operation of the 
OSWI unit who have completed review of the information specified in 
§113.2312(a) of this title (relating to What site-specific documentation 
is required?) within the past 12 months. You do not need to notify the 
executive director or include this as a deviation in your annual report. 
(2) When all qualified operators are not accessible for more 
than 12 hours, but less than 2 weeks, the OSWI unit may be operated by 
other plant personnel familiar with the operation of the OSWI unit who 
have completed a review of the information specified in §113.2312(a) 
of this title within the past 12 months. However, you must record the 
period when all qualified operators were not accessible and include this 
deviation in the annual report as specified under §113.2338 of this title 
(relating to What information must I include in my annual report?). 
(3) When all qualified operators are not accessible for 2 
weeks or more, you must take the two actions that are described in 
subparagraphs (A) and (B) of this paragraph. 
(A) Notify the executive director of this deviation in 
writing within 10 days after the end of the 2-week period. In the no­
tice, state what caused this deviation, what you are doing to ensure that 
a qualified operator is accessible, and when you anticipate that a qual­
ified operator will be accessible. 
(B) Submit a status report to the executive director ev­
ery 4 weeks outlining what you are doing to ensure that a qualified 
operator is accessible, stating when you anticipate that a qualified op­
erator will be accessible, and requesting approval from the executive 
director to continue operation of the OSWI unit. You must submit the 
first status report 4 weeks after you notify the executive director of 
the deviation under subparagraph (A) of this paragraph. If the execu­
tive director notifies you that your request to continue operation of the 
OSWI unit is disapproved, the OSWI unit may continue operation for 
90 days, then must cease operation. Operation of the unit may resume 
if you meet the two requirements in clauses (i) and (ii) of this subpara­
graph. 
(i) A qualified operator is accessible as required un­
der §113.2307(a) of this title (relating to What are the operator training 
and qualification requirements?) 
(ii) You notify the executive director that a qualified 
operator is accessible and that you are resuming operation. 
§113.2314. What emission limitations must I meet and by when? 
You must meet the emission limitations specified in Table 2 in 
§113.2357 of this title (relating to Tables Relating to Division 5) on the 
date the initial performance test is required or completed (whichever is 
earlier). Section 113.2321 of this title (relating to By what date must I 
conduct the initial performance test?) specifies the date by which you 
are required to conduct your performance test. 
§113.2315. What operating limits must I meet and by when? 
(a) If you use a wet scrubber to comply with the emission lim­
itations, you must establish operating limits for four operating parame­
ters (as specified in Table 3 in §113.2357 of this title (relating to Tables 
Relating to Division 5)) as described in paragraphs (1) through (4) of 
this subsection during the initial performance test. 
(1) Maximum charge rate, calculated using one of the two 
different procedures in subparagraph (A) or (B) of this paragraph, as 
appropriate. 
(A) For continuous and intermittent units, maximum 
charge rate is the average charge rate measured during the most 
recent performance test demonstrating compliance with all applicable 
emission limitations. 
(B) For batch units, maximum charge rate is the charge 
rate measured during the most recent performance test demonstrating 
compliance with all applicable emission limitations. 
(2) Minimum pressure drop across the wet scrubber, which 
is calculated as the average pressure drop across the wet scrubber mea­
sured during the most recent performance test demonstrating compli­
ance with the particulate matter emission limitations; or minimum am­
perage to the wet scrubber, which is calculated as the average amperage 
to the wet scrubber measured during the most recent performance test 
demonstrating compliance with the particulate matter emission limita­
tions. 
(3) Minimum scrubber liquor flow rate, which is calculated 
as the average liquor flow rate at the inlet to the wet scrubber mea­
sured during the most recent performance test demonstrating compli­
ance with all applicable emission limitations. 
(4) Minimum scrubber liquor pH, which is calculated as 
the average liquor pH at the inlet to the wet scrubber measured during 
the most recent performance test demonstrating compliance with the 
hydrogen chloride and sulfur dioxide emission limitations. 
(b) You must meet the operating limits established during the 
initial performance test beginning on the date 180 days after your final 
compliance date in Table 1 in §113.2357 of this title. 
§113.2316. What if I do not use a wet scrubber to comply with the 
emission limitations? 
If you use an air pollution control device other than a wet scrubber 
or limit emissions in some other manner to comply with the emission 
limitations under §113.2314 of this title (relating to What emission lim­
itations must I meet and by when?), you must petition the United States 
Environmental Protection Agency (EPA) for specific operating limits, 
the values of which are to be established during the initial performance 
test and then continuously monitored thereafter. You must not conduct 
the initial performance test until after the petition has been approved by 
the EPA. Your petition must include the five items listed in paragraphs 
(1) through (5) of this section. 
(1) Identification of the specific parameters you propose to 
use as operating limits. 
(2) A discussion of the relationship between these param­
eters and emissions of regulated pollutants, identifying how emissions 
of regulated pollutants change with changes in these parameters, and 
how limits on these parameters will serve to limit emissions of regu­
lated pollutants. 
(3) A discussion of how you will establish the upper and/or 
lower values for these parameters that will establish the operating limits 
on these parameters. 
(4) A discussion identifying the methods you will use to 
measure and the instruments you will use to monitor these parameters, 
as well as the relative accuracy and precision of these methods and 
instruments. 
(5) A discussion identifying the frequency and methods for 
recalibrating the instruments you will use for monitoring these param­
eters. 
§113.2317. What happens during periods of startup, shutdown, and 
malfunction? 
The emission limitations and operating limits apply at all times except 
during other solid waste incineration unit startups, shutdowns, or mal­
functions, which should last no longer than 3 hours. 
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§113.2318. How do I conduct the initial and annual performance 
test? 
(a) All performance tests must consist of a minimum of three 
test runs conducted under conditions representative of normal opera­
tions. 
(b) All performance tests must be conducted using the meth­
ods in Table 2 in §113.2357 of this title (relating to Tables Relating to 
Division 5). 
(c) All performance tests must be conducted using the mini­
mum run duration specified in Table 2 in §113.2357 of this title. 
(d) Method 1 of 40 Code of Federal Regulations (CFR) Part 
60, Appendix A must be used to select the sampling location and num­
ber of traverse points. 
(e) Method 3A or 3B of 40 CFR Part 60, Appendix A must be 
used for gas composition analysis, including measurement of oxygen 
concentration. Method 3A or 3B of 40 CFR Part 60, Appendix A must 
be used simultaneously with each method. 
(f) All pollutant concentrations, except for opacity, must be 
adjusted to 7 percent oxygen using equation 1 in §113.2356 of this title 
(relating to What equations must I use?). 
(g) Method 26A of 40 CFR Part 60, Appendix A must be used 
for hydrogen chloride concentration analysis, with the additional re­
quirements specified in paragraphs (1) through (3) of this subsection. 
(1) The probe and filter must be conditioned prior to sam­
pling using the procedure described in subparagraphs (A) through (C) 
of this paragraph. 
(A) Assemble the sampling train(s) and conduct a con­
ditioning run by collecting between 14 liters per minute (0.5 cubic feet 
per minute) and 30 liters per minute (1.0 cubic feet per minute) of gas 
over a 1-hour period. Follow the sampling procedures outlined in sec­
tion 8.1.5 of Method 26A of 40 CFR Part 60, Appendix A. For the 
conditioning run, water can be used as the impinger solution. 
(B) Remove the impingers from the sampling train and 
replace with a fresh impinger train for the sampling run, leaving the 
probe and filter (and cyclone, if used) in position. Do not recover the 
filter or rinse the probe before the first run. Thoroughly rinse the im­
pingers used in the preconditioning run with deionized water and dis­
card these rinses. 
(C) The probe and filter assembly are conditioned by 
the stack gas and are not recovered or cleaned until the end of testing. 
(2) For the duration of sampling, a temperature around the 
probe and filter (and cyclone, if used) between 120 degrees Celsius (248 
degrees Fahrenheit) and 134 degrees Celsius (273 degrees Fahrenheit) 
must be maintained. 
(3) If water droplets are present in the sample gas stream, 
the requirements specified in subparagraphs (A) and (B) of this para­
graph must be met. 
(A) The cyclone described in section 6.1.4 of Method 
26A of 40 CFR Part 60, Appendix A must be used. 
(B) The post-test moisture removal procedure de­
scribed in section 8.1.6 of Method 26A of 40 CFR Part 60, Appendix 
A must be used. 
§113.2319. How are the performance test data used? 
You use results of performance tests to demonstrate compliance with 
the emission limitations in Table 2 in §113.2357 of this title (relating 
to Tables Relating to Division 5). 
§113.2320. How do I demonstrate initial compliance with the emis­
sion limitations and establish the operating limits? 
You must conduct an initial performance test, as required under 40 
Code of Federal Regulations §60.8, to determine compliance with the 
emission limitations in Table 2 in §113.2357 of this title (relating to 
Tables Relating to Division 5) and to establish operating limits using 
the procedure in §113.2315 or §113.2316 of this title (relating to What 
operating limits must I meet and by when? or What if I do not use a wet 
scrubber to comply with the emission limitations?). The initial perfor­
mance test must be conducted using the test methods listed in Table 2 
in §113.2357 of this title and the procedures in §113.2318 of this title 
(relating to How do I conduct the initial and annual performance test?). 
§113.2321. By what date must I conduct the initial performance test? 
The initial performance test must be conducted no later than 180 days 
after your final compliance date. Your final compliance date is speci­
fied in Table 1 in §113.2357 of this title (relating to Tables Relating to 
Division 5). 
§113.2322. How do I demonstrate continuous compliance with the 
emission limitations and the operating limits? 
(a) You must conduct an annual performance test for all of the 
pollutants in Table 2 in §113.2357 of this title (relating to Tables Re­
lating to Division 5) for each other solid waste incineration unit to de­
termine compliance with the emission limitations. The annual perfor­
mance test must be conducted using the test methods listed in Table 2 
in §113.2357 of this title and the procedures in §113.2318 of this title 
(relating to How do I conduct the initial and annual performance test?). 
(b) You must continuously monitor carbon monoxide emis­
sions to determine compliance with the carbon monoxide emissions 
limitation. Twelve-hour rolling average values are used to determine 
compliance. A 12-hour rolling average value above the carbon monox­
ide emission limit in Table 2 in §113.2357 of this title constitutes a de­
viation from the emission limitation. 
(c) You must continuously monitor the operating parameters 
specified in §113.2315 of this title (relating to What operating limits 
must I meet and by when?) or established under §113.2316 of this 
title (relating to What if I do not use a wet scrubber to comply with 
the emission limitations?). Three-hour rolling average values are used 
to determine compliance with the operating limits unless a different 
averaging period is established under §113.2316 of this title. A 3-hour 
rolling average value (unless a different averaging period is established 
under §113.2316 of this title) above the established maximum or below 
the established minimum operating limits constitutes a deviation from 
the established operating limits. Operating limits do not apply during 
performance tests. 
§113.2323. By what date must I conduct the annual performance 
test? 
You must conduct annual performance tests within 12 months follow­
ing the initial performance test. Conduct subsequent annual perfor­
mance tests within 12 months following the previous one. 
§113.2324. May I conduct performance testing less often? 
(a) You can test less often for a given pollutant if you have 
test data for at least three consecutive annual tests, and all performance 
tests for the pollutant over that period show that you comply with the 
emission limitation. In this case, you do not have to conduct a perfor­
mance test for that pollutant for the next 2 years. You must conduct a 
performance test during the 3rd year and no more than 36 months fol­
lowing the previous performance test. 
(b) If your other solid waste incineration unit continues to meet 
the emission limitation for the pollutant, you may choose to conduct 
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performance tests for that pollutant every 3rd year, but each test must 
be within 36 months of the previous performance test. 
(c) If a performance test shows a deviation from an emission 
limitation for any pollutant, you must conduct annual performance tests 
for that pollutant until three consecutive annual performance tests for 
that pollutant all show compliance. 
§113.2325. May I conduct a repeat performance test to establish new 
operating limits? 
Yes, you may conduct a repeat performance test at any time to establish 
new values for the operating limits. The executive director may request 
a repeat performance test at any time. 
§113.2326. What continuous emission monitoring systems must I in­
stall? 
(a) You must install, calibrate, maintain, and operate continu­
ous emission monitoring systems for carbon monoxide and for oxygen. 
You must monitor the oxygen concentration at each location where you 
monitor carbon monoxide. 
(b) You must install, evaluate, and operate each continuous 
emission monitoring system according to the "Monitoring Require­
ments" in 40 Code of Federal Regulations §60.13. 
§113.2327. How do I make sure my continuous emission monitoring 
systems are operating correctly? 
(a) Conduct initial, daily, quarterly, and annual evaluations 
of your continuous emission monitoring systems that measure carbon 
monoxide and oxygen. 
(b) Complete your initial evaluation of the continuous emis­
sion monitoring systems within 180 days after your final compliance 
date in Table 1 in §113.2357 of this title (relating to Tables Relating to 
Division 5). 
(c) For initial and annual evaluations, collect data concurrently 
(or within 30 to 60 minutes) using your carbon monoxide and oxygen 
continuous emission monitoring systems. To validate carbon monox­
ide concentration levels, use United States Environmental Protection 
Agency (EPA) Method 10, 10A, or 10B of 40 Code of Federal Regu­
lations (CFR) Part 60, Appendix A. Use EPA Method 3 or 3A of 40 
CFR Part 60, Appendix A to measure oxygen. Collect the data during 
each initial and annual evaluation of your continuous emission moni­
toring systems following the applicable performance specifications in 
40 CFR Part 60, Appendix B. Table 4 in §113.2357 of this title shows 
the required span values and performance specifications that apply to 
each continuous emission monitoring system. 
(d) Follow the quality assurance procedures in Procedure 1 of 
40 CFR Part 60, Appendix F for each continuous emission monitoring 
system. The procedures include daily calibration drift and quarterly 
accuracy determinations. 
§113.2328. What is my schedule for evaluating continuous emission 
monitoring systems? 
(a) Conduct annual evaluations of your continuous emission 
monitoring systems no more than 12 months after the previous evalu­
ation was conducted. 
(b) Evaluate your continuous emission monitoring systems 
daily and quarterly as specified in 40 Code of Federal Regulations Part 
60, Appendix F. 
§113.2329. What is the minimum amount of monitoring data I must 
collect with my continuous emission monitoring systems, and is the 
data collection requirement enforceable? 
(a) Where continuous emission monitoring systems are re­
quired, obtain 1-hour arithmetic averages. Make sure the averages for 
carbon monoxide are in parts per million by dry volume at 7 percent 
oxygen. Use the 1-hour averages of oxygen data from your continuous 
emission monitoring system to determine the actual oxygen level and 
to calculate emissions at 7 percent oxygen. 
(b) Obtain at least two data points per hour in order to calculate 
a valid 1-hour arithmetic average. Title 40 Code of Federal Regulations 
§60.13(e)(2) requires your continuous emission monitoring systems to 
complete at least one cycle of operation (sampling, analyzing, and data 
recording) for each 15-minute period. 
(c) Obtain valid 1-hour averages for at least 75 percent of the 
operating hours per day for at least 90 percent of the operating days per 
calendar quarter. An operating day is any day the unit combusts any 
municipal or institutional solid waste. 
(d) If you do not obtain the minimum data required in subsec­
tions (a) through (c) of this section, you have deviated from the data 
collection requirement regardless of the emission level monitored. 
(e) If you do not obtain the minimum data required in subsec­
tions (a) through (c) of this section, you must still use all valid data 
from the continuous emission monitoring systems in calculating emis­
sion concentrations. 
(f) If continuous emission monitoring systems are temporarily 
unavailable to meet the data collection requirements, refer to Table 4 
in §113.2357 of this title (relating to Tables Relating to Division 5). It 
shows alternate methods for collecting data when systems malfunction 
or when repairs, calibration checks, or zero and span checks keep you 
from collecting the minimum amount of data. 
§113.2330. How do I convert my 1-hour arithmetic averages into the 
appropriate averaging times and units? 
(a) Use equation 1 in §113.2356 of this title (relating to What 
equations must I use?) to calculate emissions at 7 percent oxygen. 
(b) Use equation 2 in §113.2356 of this title to calculate the 
12-hour rolling averages for concentrations of carbon monoxide. 
§113.2331. What operating parameter monitoring equipment must I 
install, and what operating parameters must I monitor? 
(a) If you are using a wet scrubber to comply with the emis­
sion limitations under §113.2314 of this title (relating to What emission 
limitations must I meet and by when?), you must install, calibrate (to 
manufacturers’ specifications), maintain, and operate devices (or es­
tablish methods) for monitoring the value of the operating parameters 
used to determine compliance with the operating limits listed in Table 
3 in §113.2357 of this title (relating to Tables Relating to Division 5). 
These devices (or methods) must measure and record the values for 
these operating parameters at the frequencies indicated in Table 3 in 
§113.2357 of this title at all times. 
(b) You must install, calibrate (to manufacturers’ specifica­
tions), maintain, and operate a device or method for measuring the use 
of any stack that could be used to bypass the control device. The mea­
surement must include the date, time, and duration of the use of the 
bypass stack. 
(c) If you are using a method or air pollution control device 
other than a wet scrubber to comply with the emission limitations under 
§113.2314 of this title, you must install, calibrate (to the manufactur­
ers’ specifications), maintain, and operate the equipment necessary to 
monitor compliance with the site-specific operating limits established 
using the procedures in §113.2316 of this title (relating to What if I do 
not use a wet scrubber to comply with the emission limitations?). 
§113.2332. Is there a minimum amount of operating parameter mon­
itoring data I must obtain? 
(a) Except for monitor malfunctions, associated repairs, and 
required quality assurance or quality control activities (including, as 
33 TexReg 9428 November 21, 2008 Texas Register 
applicable, calibration checks and required zero and span adjustments 
of the monitoring system), you must conduct all monitoring at all times 
the other solid waste incineration unit is operating. 
(b) You must obtain valid monitoring data for at least 75 per­
cent of the operating hours per day for at least 90 percent of the oper­
ating days per calendar quarter. An operating day is any day the unit 
combusts any municipal or institutional solid waste. 
(c) If you do not obtain the minimum data required in subsec­
tions (a) and (b) of this section, you have deviated from the data collec­
tion requirement regardless of the operating parameter level monitored. 
(d) Do not use data recorded during monitor malfunctions, as­
sociated repairs, and required quality assurance or quality control ac­
tivities for meeting the requirements of this division, including data 
averages and calculations. You must use all the data collected during 
all other periods in assessing compliance with the operating limits. 
§113.2333. What records must I keep? 
You must maintain the 14 items (as applicable) as specified in para­
graphs (1) through (14) of this section for a period of at least 5 years. 
(1) Calendar date of each record. 
(2) Records of the data described in subparagraphs (A) 
through (H) of this paragraph. 
(A) The other solid waste incineration (OSWI) unit 
charge dates, times, weights, and hourly charge rates. 
(B) Liquor flow rate to the wet scrubber inlet every 15 
minutes of operation, as applicable. 
(C) Pressure drop across the wet scrubber system every 
15 minutes of operation or amperage to the wet scrubber every 15 min­
utes of operation, as applicable. 
(D) Liquor pH as introduced to the wet scrubber every 
15 minutes of operation, as applicable. 
(E) For OSWI units that establish operating limits for 
controls other than wet scrubbers under §113.2316 of this title (relat­
ing to What if I do not use a wet scrubber to comply with the emission 
limitations?), you must maintain data collected for all operating param­
eters used to determine compliance with the operating limits. 
(F) All 1-hour average concentrations of carbon 
monoxide emissions. 
(G) All 12-hour rolling average values of carbon 
monoxide emissions and all 3-hour rolling average values of continu­
ously monitored operating parameters. 
(H) Records of the dates, times, and durations of any 
bypass of the control device. 
(3) Identification of calendar dates and times for which 
continuous emission monitoring systems or monitoring systems used 
to monitor operating limits were inoperative, inactive, malfunctioning, 
or out of control (except for downtime associated with zero and span 
and other routine calibration checks). Identify the pollutant emissions 
or operating parameters not measured, the duration, reasons for not 
obtaining the data, and a description of corrective actions taken. 
(4) Identification of calendar dates, times, and durations of 
malfunctions, and a description of the malfunction and the corrective 
action taken. 
(5) Identification of calendar dates and times for which 
monitoring data show a deviation from the carbon monoxide emissions 
limit in Table 2 in §113.2357 of this title (relating to Tables Relating 
to Division 5) or a deviation from the operating limits in Table 3 
in §113.2357 of this title or a deviation from other operating limits 
established under §113.2316 of this title with a description of the 
deviations, reasons for such deviations, and a description of corrective 
actions taken. 
(6) Calendar dates when continuous monitoring systems 
did not collect the minimum amount of data required under §113.2329 
and §113.2332 of this title (relating to What is the minimum amount of 
monitoring data I must collect with my continuous emission monitor­
ing systems, and is the data collection requirement enforceable? and 
Is there a minimum amount of operating parameter monitoring data I 
must obtain?). 
(7) For carbon monoxide continuous emissions monitoring 
systems, document the results of your daily drift tests and quarterly ac­
curacy determinations according to Procedure 1 of 40 Code of Federal 
Regulations Part 60, Appendix F. 
(8) Records of the calibration of any monitoring devices 
required under §113.2331 of this title (relating to What operating pa­
rameter monitoring equipment must I install, and what operating pa­
rameters must I monitor?). 
(9) The results of the initial, annual, and any subsequent 
performance tests conducted to determine compliance with the emis­
sion limits and/or to establish operating limits, as applicable. Retain a 
copy of the complete test report including calculations and a descrip­
tion of the types of waste burned during the test. 
(10) Records showing the names of OSWI unit operators 
who have completed review of the information in §113.2312(a) of this 
title (relating to What site-specific documentation is required?) as re­
quired by §113.2312(b) of this title, including the date of the initial 
review and all subsequent annual reviews. 
(11) Records showing the names of the OSWI unit oper­
ators who have completed the operator training requirements under 
§113.2307 of this title (relating to What are the operator training 
and qualification requirements?), met the criteria for qualification 
under §113.2309 of this title (relating to How do I obtain my operator 
qualification?), and maintained or renewed their qualification under 
§113.2310 or §113.2311 of this title (relating to How do I maintain 
my operator qualification? or How do I renew my lapsed operator 
qualification?). Records must include documentation of training, 
the dates of the initial and refresher training, and the dates of their 
qualification and all subsequent renewals of such qualifications. 
(12) For each qualified operator, the phone and/or pager 
number at which they can be reached during operating hours. 
(13) Equipment vendor specifications and related opera­
tion and maintenance requirements for the incinerator, emission con­
trols, and monitoring equipment. 
(14) The information listed in §113.2312(a) of this title. 
§113.2334. Where and in what format must I keep my records? 
(a) You must keep each record for a period of at least five 
years; on site for at least 2 years. You may keep the records off site 
for the remaining 3 years. 
(b) All records must be available in either paper copy or com­
puter-readable format that can be printed upon request, unless an alter­
native format is approved by the executive director. 
§113.2335. What reports must I submit? 
See Table 5 in §113.2357 of this title (relating to Tables Relating to 
Division 5) for a summary of the reporting requirements. 
§113.2336. What information must I submit following my initial per­
formance test? 
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You must submit the information specified in paragraphs (1) through 
(3) of this section no later than 60 days following the initial perfor­
mance test. All reports must be signed by the facilities manager. 
(1) The complete test report for the initial performance test 
results obtained under §113.2320 of this title (relating to How do I 
demonstrate initial compliance with the emission limitations and es­
tablish the operating limits?), as applicable. 
(2) The values for the site-specific operating limits estab­
lished in §113.2315 or §113.2316 of this title (relating to What oper­
ating limits must I meet and by when? or What if I do not use a wet 
scrubber to comply with the emission limitations?). 
(3) The waste management plan, as specified in 
§§113.2304 through 113.2306 of this title (relating to What is a waste 
management plan? When must I submit my waste management plan? 
and What should I include in my waste management plan?). 
§113.2337. When must I submit my annual report? 
You must submit an annual report no later than 12 months following 
the submission of the information in §113.2336 of this title (relating 
to What information must I submit following my initial performance 
test?). You must submit subsequent reports no more than 12 months 
following the previous report. 
§113.2338. What information must I include in my annual report? 
The annual report required under §113.2337 of this title (relating to 
When must I submit my annual report?) must include the ten items 
listed in paragraphs (1) through (10) of this section. If you have a 
deviation from the operating limits or the emission limitations, you 
must also submit deviation reports as specified in §§113.2339 through 
113.2341 of this title (relating to What else must I report if I have a 
deviation from the operating limits or the emission limitations?, What 
must I include in the deviation report?, and What else must I report if 
I have a deviation from the requirement to have a qualified operator 
accessible?). 
(1) Company name and address. 
(2) Statement by the owner or operator, with the name, title, 
and signature, certifying the truth, accuracy, and completeness of the 
report. Such certifications must also comply with the requirements of 
40 Code of Federal Regulations §70.5(d). 
(3) Date of report and beginning and ending dates of the 
reporting period. 
(4) The values for the operating limits established pursuant 
to §113.2315 or §113.2316 of this title (relating to What operating lim­
its must I meet and by when? or What if I do not use a wet scrubber to 
comply with the emission limitations?). 
(5) If no deviation from any emission limitation or operat­
ing limit that applies to you has been reported, a statement that there 
was no deviation from the emission limitations or operating limits dur­
ing the reporting period, and that no monitoring system used to deter­
mine compliance with the emission limitations or operating limits was 
inoperative, inactive, malfunctioning, or out of control. 
(6) The highest recorded 12-hour average and the lowest 
recorded 12-hour average, as applicable, for carbon monoxide emis­
sions and the highest recorded 3-hour average and the lowest recorded 
3-hour average, as applicable, for each operating parameter recorded 
for the calendar year being reported. 
(7) Information recorded under §113.2333(2)(F) and (3) 
through (5) of this title (relating to What records must I keep?) for the 
calendar year being reported. 
(8) If a performance test was conducted during the report­
ing period, the results of that test. 
(9) If you met the requirements of §113.2324(a) or (b) of 
this title (relating to May I conduct performance testing less often?), 
and did not conduct a performance test during the reporting period, you 
must state that you met the requirements of §113.2324(a) or (b) of this 
title, and, therefore, you were not required to conduct a performance 
test during the reporting period. 
(10) Documentation of periods when all qualified other 
solid waste incineration unit operators were unavailable for more than 
12 hours, but less than 2 weeks. 
§113.2339. What else must I report if I have a deviation from the 
operating limits or the emission limitations? 
(a) You must submit a deviation report if any recorded 3-hour 
average parameter level is above the maximum operating limit or be­
low the minimum operating limit established under this division, if any 
recorded 12-hour average carbon monoxide emission rate is above the 
emission limitation, if the control device was bypassed, or if a perfor­
mance test was conducted that showed a deviation from any emission 
limitation. 
(b) The deviation report must be submitted by August 1 of that 
year for data collected during the first half of the calendar year (January 
1 to June 30), and by February 1 of the following year for data you col­
lected during the second half of the calendar year (July 1 to December 
31). 
§113.2340. What must I include in the deviation report? 
In each report required under §113.2339 of this title (relating to What 
else must I report if I have a deviation from the operating limits or the 
emission limitations?), for any pollutant or operating parameter that de­
viated from the emission limitations or operating limits specified in this 
division, include the seven items described in paragraphs (1) through 
(7) of this section. 
(1) The calendar dates and times your unit deviated from 
the emission limitations or operating limit requirements. 
(2) The averaged and recorded data for those dates. 
(3) Durations and causes of each deviation from the emis­
sion limitations or operating limits and your corrective actions. 
(4) A copy of the operating limit monitoring data during 
each deviation and any test report that documents the emission levels. 
(5) The dates, times, number, duration, and causes for mon­
itor downtime incidents (other than downtime associated with zero, 
span, and other routine calibration checks). 
(6) Whether each deviation occurred during a period of 
startup, shutdown, or malfunction, or during another period. 
(7) The dates, times, and durations of any bypass of the 
control device. 
§113.2341. What else must I report if I have a deviation from the 
requirement to have a qualified operator accessible? 
(a) If all qualified operators are not accessible for 2 weeks or 
more, you must take the two actions in paragraphs (1) and (2) of this 
subsection. 
(1) Submit a notification of the deviation within 10 days 
after the end of the 2-week period that includes the three items in sub­
paragraphs (A) through (C) of this paragraph. 
(A) A statement of what caused the deviation. 
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(B) A description of what you are doing to ensure that 
a qualified operator is accessible. 
(C) The date when you anticipate that a qualified oper­
ator will be available. 
(2) Submit a status report to the executive director every 4 
weeks that includes the three items in subparagraphs (A) through (C) 
of this paragraph. 
(A) A description of what you are doing to ensure that 
a qualified operator is accessible. 
(B) The date when you anticipate that a qualified oper­
ator will be accessible. 
(C) Request approval from the executive director to 
continue operation of the other solid waste incineration unit. 
(b) If your unit was shut down by the executive director, under 
the provisions of §113.2313(3)(B) of this title (relating to What if all the 
qualified operators are temporarily not accessible?), due to a failure to 
provide an accessible qualified operator, you must notify the executive 
director that you are resuming operation once a qualified operator is 
accessible. 
§113.2342. Are there any other notifications or reports that I must 
submit? 
Yes, you must submit notifications as provided by 40 Code of Federal 
Regulations §60.7. 
§113.2343. In what form can I submit my reports? 
Submit initial, annual, and deviation reports electronically or in paper 
format, postmarked on or before the submittal due dates. 
§113.2344. Can reporting dates be changed? 
If the executive director agrees, you may change the semiannual or 
annual reporting dates. See 40 Code of Federal Regulations §60.19(c) 
for procedures to seek approval to change your reporting date. 
§113.2345. Am I required to apply for and obtain a Title V operating 
permit for my unit? 
Yes, if you are subject to an applicable United States Environmen­
tal Protection Agency-approved and effective Federal Clean Air Act, 
§111(d)/129 state or tribal plan or an applicable and effective federal 
plan, you are required to apply for and obtain a Title V operating permit 
unless you meet the relevant requirements for an exemption specified 
in 40 Code of Federal Regulations §60.2993. 
§113.2346. When must I submit a Title V permit application for my 
existing unit? 
(a) If your existing unit is not subject to an earlier permit ap­
plication deadline, a complete Title V permit application must be sub­
mitted on or before the earlier of the dates specified in paragraphs 
(1) through (3) of this subsection. (See the Federal Clean Air Act, 
§§129(e), 503(c), 503(d), and 502(a) and 40 Code of Federal Regu­
lations (CFR) §70.5(a)(1)(i).) 
(1) 12 months after the effective date of any applicable 
United States Environmental Protection Agency (EPA)-approved Fed­
eral Clean Air Act, §111(d)/129 state or tribal plan. 
(2) 12 months after the effective date of any applicable fed­
eral plan. 
(3) December 16, 2008. 
(b) For any existing unit not subject to an earlier permit appli­
cation deadline, the application deadline of 36 months after the promul­
gation of 40 CFR Part 60, Subpart FFFF, applies regardless of whether 
or when any applicable federal plan is effective, or whether or when 
any applicable Federal Clean Air Act, §111(d)/129 state or tribal plan 
is approved by the EPA and becomes effective. 
(c) If your existing unit is subject to Title V as a result of some 
triggering requirement(s) other than those specified in subsection (a) or 
(b) of this section (for example, a unit may be a major source or part 
of a major source), then your unit may be required to apply for a Title 
V permit prior to the deadlines specified in subsections (a) and (b). If 
more than one requirement triggers a source’s obligation to apply for 
a Title V permit, the 12-month timeframe for filing a Title V permit 
application is triggered by the requirement which first causes the source 
to be subject to Title V. (See the Federal Clean Air Act, §503(c) and 40 
CFR §70.3(a) and (b) and §70.5(a)(1)(i).) 
(d) A "complete" Title V permit application is one that has 
been determined or deemed complete by the relevant permitting author­
ity under the Federal Clean Air Act, §503(d) and 40 CFR §70.5(a)(2). 
You must submit a complete permit application by the relevant appli­
cation deadline in order to operate after this date in compliance with 
federal law. (See the Federal Clean Air Act, §503(d) and §502(a) and 
40 CFR §70.7(b).) 
§113.2347. What are the requirements for temporary-use incinera­
tors and air curtain incinerators used in disaster recovery? 
Your incinerator or air curtain incinerator is excluded from the require­
ments of this division if it is used on a temporary basis to combust de­
bris from a disaster or emergency such as a tornado, hurricane, flood, 
ice storm, high winds, or act of bioterrorism. To qualify for this exclu­
sion, the incinerator or air curtain incinerator must be used to combust 
debris in an area declared a State of Emergency by a local or state gov­
ernment, or the President, under the authority of the Stafford Act, has 
declared that an emergency or a major disaster exists in the area, and 
you must follow the requirements specified in paragraphs (1) through 
(3) of this section. 
(1) If the incinerator or air curtain incinerator is used dur­
ing a period that begins on the date the unit started operation and lasts 
8 weeks or less within the boundaries of the same emergency or disas­
ter declaration area, then it is excluded from the requirements of this 
division. You do not need to notify the executive director of its use or 
meet the emission limitations or other requirements of this division. 
(2) If the incinerator or air curtain incinerator will be used 
during a period that begins on the date the unit started operation and 
lasts more than 8 weeks within the boundaries of the same emergency 
or disaster declaration area, you must notify the executive director that 
the temporary-use incinerator or air curtain incinerator will be used for 
more than 8 weeks and request permission to continue to operate the 
unit as specified in subparagraphs (A) and (B) of this paragraph. 
(A) The notification must be submitted in writing by the 
date 8 weeks after you start operation of the temporary-use incinerator 
or air curtain incinerator within the boundaries of the current emer­
gency or disaster declaration area. 
(B) The notification must contain the date the incinera­
tor or air curtain incinerator started operation within the boundaries of 
the current emergency or disaster declaration area, identification of the 
disaster or emergency for which the incinerator or air curtain incinera­
tor is being used, a description of the types of materials being burned in 
the incinerator or air curtain incinerator, a brief description of the size 
and design of the unit (for example, an air curtain incinerator or a mod­
ular starved-air incinerator), the reasons the incinerator or air curtain 
incinerator must be operated for more than 8 weeks, and the amount 
of time for which you request permission to operate including the date 
you expect to cease operation of the unit. 
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(3) If you submitted the notification containing the infor­
mation in paragraph (2)(B) of this section by the date specified in para­
graph (2)(A) of this section, you may continue to operate the inciner­
ator or air curtain incinerator for another 8 weeks, which is a total of 
16 weeks from the date the unit started operation within the boundaries 
of the current emergency or disaster declaration area. You do not have 
to meet the emission limitations or other requirements of this division 
during this period. 
(A) At the end of 16 weeks from the date the inciner­
ator or air curtain incinerator started operation within the boundaries 
of the current emergency or disaster declaration area, you must cease 
operation of the unit or comply with all requirements of this division, 
unless the executive director has approved in writing your request to 
continue operation. 
(B) If the executive director has approved in writing 
your request to continue operation, then you may continue to operate 
the incinerator or air curtain incinerator within the boundaries of the 
current emergency or disaster declaration area until the date specified 
in the approval, and you do not need to comply with any other require­
ments of this division during the approved time period. 
§113.2348. What is an air curtain incinerator? 
(a) An air curtain incinerator operates by forcefully projecting 
a curtain of air across an open, integrated combustion chamber (fire 
box) or open pit or trench (trench burner) in which combustion occurs. 
For the purpose of this division only, air curtain incinerators include 
both firebox and trench burner units. 
(b) Air curtain incinerators that burn only the materials listed 
in paragraphs (1) through (4) of this subsection are required to meet 
only the requirements in this section and §§113.2349 through 113.2355 
of this title (relating to When must I comply if my air curtain incinerator 
burns only wood waste, clean lumber, and yard waste?, What must I do 
if I close my air curtain incinerator that burns only wood waste, clean 
lumber, and yard waste and then restart it?, What must I do if I plan 
to permanently close my air curtain incinerator that burns only wood 
waste, clean lumber, and yard waste and not restart it?, What are the 
emission limitations for air curtain incinerators that burn only wood 
waste, clean lumber, and yard waste?, How must I monitor opacity for 
air curtain incinerators that burn only wood waste, clean lumber, and 
yard waste?, What are the recordkeeping and reporting requirements 
for air curtain incinerators that burn only wood waste, clean lumber, 
and yard waste?, and Am I required to apply for and obtain a Title V 
operating permit for my air curtain incinerator that burns only wood 
waste, clean lumber, and yard waste?) and are exempt from all other 
requirements of this division. 
(1) 100 percent wood waste. 
(2) 100 percent clean lumber. 
(3) 100 percent yard waste. 
(4) 100 percent mixture of only wood waste, clean lumber, 
and/or yard waste. 
§113.2349. When must I comply if my air curtain incinerator burns 
only wood waste, clean lumber, and yard waste? 
Table 1 in §113.2357 of this title (relating to Tables Relating to Division 
5) specifies the final compliance date. You must submit a notification 
to the executive director postmarked within 10 business days after the 
final compliance date in Table 1 in §113.2357 of this title. 
§113.2350. What must I do if I close my air curtain incinerator that 
burns only wood waste, clean lumber, and yard waste and then restart 
it? 
(a) If you close your incinerator but will reopen it prior to the 
final compliance date in your state plan, you must meet the final com­
pliance date specified in Table 1 in §113.2357 of this title (relating to 
Tables Relating to Division 5). 
(b) If you close your incinerator but will restart it after your 
final compliance date, you must meet the emission limitations on the 
date your incinerator restarts operation. 
§113.2351. What must I do if I plan to permanently close my air cur­
tain incinerator that burns only wood waste, clean lumber, and yard 
waste and not restart it? 
You must close the unit before the final compliance date specified in 
Table 1 in §113.2357 of this title (relating to Tables Relating to Division 
5). 
§113.2352. What are the emission limitations for air curtain inciner­
ators that burn only wood waste, clean lumber, and yard waste? 
(a) Within 180 days after your final compliance date in Table 
1 in §113.2357 of this title (relating to Tables Relating to Division 5), 
you must meet the two limitations specified in paragraphs (1) and (2) 
of this subsection. 
(1) The opacity limitation is 10 percent (6-minute average), 
except as described in paragraph (2) of this subsection. 
(2) The opacity limitation is 35 percent (6-minute average) 
during the startup period that is within the first 30 minutes of operation. 
(b) The limitations in subsection (a) of this section apply at all 
times except during malfunctions. 
§113.2353. How must I monitor opacity for air curtain incinerators 
that burn only wood waste, clean lumber, and yard waste? 
(a) Use Method 9 of 40 Code of Federal Regulations (CFR) 
Part 60, Appendix A to determine compliance with the opacity limita­
tion. 
(b) Conduct an initial test for opacity as specified in 40 CFR 
§60.8 within 180 days after the final compliance date in Table 1 in 
§113.2357 of this title (relating to Tables Relating to Division 5). 
(c) After the initial test for opacity, conduct annual tests no 
more than 12 months following the date of your previous test. 
(d) If the air curtain incinerator has been out of operation for 
more than 12 months following the date of your previous test, then you 
must conduct a test for opacity upon startup of the unit. 
§113.2354. What are the recordkeeping and reporting requirements 
for air curtain incinerators that burn only wood waste, clean lumber, 
and yard waste? 
(a) Keep records of results of all initial and annual opacity tests 
in either paper copy or computer-readable format that can be printed 
upon request, unless the executive director approves another format, 
for at least 5 years. You must keep each record on site for at least 2 
years. You may keep the records off site for the remaining 3 years. 
(b) Make all records available for submittal to the executive 
director or for an inspector’s review. 
(c) You must submit the results (each 6-minute average) of the 
initial opacity tests no later than 60 days following the initial test. Sub­
mit annual opacity test results within 12 months following the previous 
report. 
(d) Submit initial and annual opacity test reports as electronic 
or paper copy on or before the applicable submittal date. 
(e) Keep a copy of the initial and annual reports for a period 
of 5 years. You must keep each report on site for at least 2 years. You 
may keep the reports off site for the remaining 3 years. 
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§113.2355. Am I required to apply for and obtain a Title V operating 
permit for my air curtain incinerator that burns only wood waste, clean 
lumber, and yard waste? 
Yes, if your air curtain incinerator is subject to this division, you are 
required to apply for and obtain a Title V operating permit as specified 
in §113.2345 and §113.2346 of this title (relating to Am I required to 
apply for and obtain a Title V operating permit for my unit? and When 
must I submit a Title V permit application for my existing unit?). 
§113.2356. What equations must I use? 
(a) Percent oxygen. Adjust all pollutant concentrations to 7 
percent oxygen using equation 1 of this section. 
Figure: 30 TAC §113.2356(a) 
(b) Capacity of a very small municipal waste combustion unit. 
For very small municipal waste combustion units that can operate con­
tinuously for 24-hour periods, calculate the unit capacity based on 24 
hours of operation at the maximum charge rate. To determine the max­
imum charge rate, use one of two methods: 
(1) For very small municipal waste combustion units with 
a design based on heat input capacity, calculate the maximum charging 
rate based on the maximum heat input capacity and one of two heating 
values: 
(A) If your very small municipal waste combustion unit 
combusts refuse-derived fuel, use a heating value of 12,800 kilojoules 
per kilogram (5,500 British thermal units per pound). 
(B) If your very small municipal waste combustion unit 
combusts municipal solid waste, use a heating value of 10,500 kilo­
joules per kilogram (4,500 British thermal units per pound). 
(2) For very small municipal waste combustion units with 
a design not based on heat input capacity, use the maximum design 
charging rate. 
(c) Capacity of a batch very small municipal waste combustion 
unit. Calculate the capacity of a batch other solid waste incineration 
(OSWI) unit as the maximum design amount of municipal solid waste 
it can charge per batch multiplied by the maximum number of batches 
it can process in 24 hours. Calculate the maximum number of batches 
by dividing 24 by the number of hours needed to process one batch. 
Retain fractional batches in the calculation. For example, if one batch 
requires 16 hours, the OSWI unit can combust 24/16, or 1.5 batches, in 
24 hours. 
(d) Carbon monoxide pollutant rate. When hourly average 
pollutant rates (Eh) are obtained (e.g., continuous emission monitoring 
system values), compute the rolling average carbon monoxide pollu­
tant rate (Ea) for each 12-hour period using the following equation: 
Figure: 30 TAC §113.2356(d) 
§113.2357. Tables Relating to Division 5. 
(a) Table 1 of this subsection specifies the compliance sched­
ule for Division 5 of this subchapter. 
Figure: 30 TAC §113.2357(a) 
(b) Table 2 of this subsection specifies the emission limitations 
for Division 5 of this subchapter. 
Figure: 30 TAC §113.2357(b) 
(c) Table 3 of this subsection specifies the operating limits for 
incinerators and wet scrubbers for Division 5 of this subchapter. 
Figure: 30 TAC §113.2357(c) 
(d) Table 4 of this subsection specifies the requirements for 
continuous emission monitoring systems for Division 5 of this sub­
chapter. 
Figure: 30 TAC §113.2357(d) 
(e) Table 5 of this subsection is a summary of the reporting 
requirements for Division 5 of this subchapter. 
Figure: 30 TAC §113.2357(e) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 334. UNDERGROUND AND 
ABOVEGROUND STORAGE TANKS 
The Texas Commission on Environmental Quality (agency, 
commission, or TCEQ) proposes amendments to §§334.71, 
334.201, and 334.503. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULES 
In a prior rulemaking proposal published May 2, 2008, the 
commission sought input regarding the appropriateness of 
whether Leaking Petroleum Storage Tank (LPST) sites should 
be removed from the requirements of Chapter 350 to sup­
port statutory changes made to Texas Water Code (TWC), 
§26.351(a) and (i), by House Bill 3554, 80th Legislature, 2007, 
authored by Representative Carl Isett. The commission directed 
staff at the October 8, 2008 Agenda to initiate rulemaking and 
address the LPST issue in a comprehensive rulemaking for both 
Chapter 334 and 30 TAC Chapter 350, Texas Risk Reduction 
Program. 
SECTION BY SECTION DISCUSSION 
Subchapter D - Release, Reporting, and Corrective Action 
The commission proposes to amend §334.71(a) to remove lan­
guage requiring the use of Chapter 350 for releases discovered 
and reported to the agency on or after September 1, 2003. Cur­
rently, LPST sites discovered and reported on or after Septem­
ber 1, 2003 are required to follow Chapter 334, with the ex­
ception that Chapter 350 be used in lieu of §§334.78 - 334.81.  
This proposed amendment would effectively reinstate the use of 
§§334.78 - 334.81. Corresponding rule changes would be made 
to amend §350.2(g), by eliminating language requiring compli­
ance with Chapter 350, for the assessment, response actions, 
and post-response action care for releases of regulated sub­
stances from underground storage tanks (USTs) or aboveground 
storage tanks (ASTs). 
Subchapter G - Target Concentration Criteria 
The commission proposes to amend §334.201(a) and (b), to re­
move the applicability of the Texas Risk Reduction Program to 
the criteria by which target concentrations are established for 
cleanup of LPST site releases. The commission also proposes 
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to make a clarifying change to subsection (b) in order to remove 
an out-dated reference to agency guidance documents. 
Subchapter K - Storage, Treatment, and Reuse Procedures for 
Petroleum-Substance Contaminated Soil 
The commission proposes to amend §334.503(b) and (c), to re­
move the applicability of the Texas Risk Reduction Program to 
reuse of petroleum-substance waste. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENT 
Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rulemaking is in effect, no significant fiscal implications are an­
ticipated for the agency or other units of state or local govern­
ments as a result of administration or enforcement of the pro­
posed rules, although some state agencies and local govern­
ments responsible for conducting remedial activities associated 
with regulated USTs or ASTs could experience cost savings at 
sites that have low risk potential. 
The proposed rulemaking will amend 30 TAC Chapters 334 and 
350 which regulate the assessment and remediation require­
ments applicable to releases of regulated substances from USTs 
and ASTs. Under current rules, property regulated under Chap­
ter 334 must also comply with Chapter 350 requirements for as­
sessment, response actions, and post-response action care for 
releases of regulated substances from USTs and ASTs. The pro­
posed rulemaking amends various sections of Chapter 334 to 
eliminate language requiring compliance with Chapter 350 and 
reinstates the use of Chapter 334 risk-based corrective action 
provisions applicable to corrective action for LPST sites. The 
amendments to both chapters will simplify and clarify the reme­
dial process, yet continue to provide stringent protection of the 
environment. 
In many cases, the proposed rulemaking could result in cost sav­
ings for owners of LPST sites that are of low risk potential. The 
agency estimates that there may be as many as 30 state agency 
sites and 36 local government sites that could be affected by the 
proposed rules. Cost savings from the proposed rulemaking for 
site assessment, cleanup, notice, and other actions could be as 
much as $10,000 to $140,000 per LPST site of low risk potential. 
PUBLIC BENEFITS AND COSTS 
Ms. Chamness also determined that for each year of the first 
five years the proposed rulemaking is in effect, the public benefit 
anticipated from the changes seen in the proposed rules will be 
continued protection of public health and safety through environ­
mental cleanup of contaminated UST and AST sites. In many 
cases, the proposed rulemaking may allow for more rapid clo­
sure of contaminated sites due to the simplification of cleanup 
requirements. It may also allow abandoned contaminated sites 
to be returned to productive use more quickly. 
The proposed rulemaking is not expected to increase costs to 
businesses or the general public. Rather, the proposed rulemak­
ing is expected to generate cost savings for owners and opera­
tors of LPST sites of low risk potential. 
The agency estimates that there may be as many as 431 LPST 
sites owned by individuals and large businesses that may be 
affected by the proposed rules. Cost savings resulting from the 
proposed change could be as much $10,000 to $140,000 per 
site for LPST sites of low risk potential. 
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 
No adverse fiscal implications are anticipated for small or micro-
businesses that own or operate LPSTs of low risk potential as 
a result of the proposed rules. Staff estimates that there may 
be as many as 616 of these sites owned or operated by small 
or micro-businesses that may experience cost savings ranging 
from $10,000 to $140,000 per site as a result of the proposed 
rules. 
SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 
The commission has reviewed this proposed rulemaking and de­
termined that a small business regulatory flexibility analysis is not 
required because the proposed rulemaking does not adversely 
affect a small or micro-business in a material way for the first 
five years that the proposed rulemaking is in effect. The pro­
posed rules may save owners/operators of LPST sites money if 
those sites are of low risk potential. 
LOCAL EMPLOYMENT IMPACT STATEMENT 
The commission has reviewed this proposed rulemaking and de­
termined that a local employment impact statement is not re­
quired because the proposed rulemaking does not adversely af­
fect a local economy in a material way for the first five years that 
the proposed rulemaking is in effect. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed the rulemaking in light of the regula­
tory impact analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject 
to §2001.0225 because it does not meet the definition of a "major 
environmental rule" as defined in that statute. A major environ­
mental rule means a rule the specific intent of which is to protect 
the environment or reduce risks to human health from environ­
mental exposure and that may adversely affect in a material way 
the economy, a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the state 
or a sector of the state. 
Concerning the economy, this rule package represents a return 
to a more streamlined and flexible process for owners or oper­
ators of USTs or ASTs (e.g. retail gasoline stations) to address 
contamination resulting from releases from tank systems. Be­
cause costs of gasoline and diesel are a major concern for the 
Texas economy and the general public, it is sufficient to note that 
a streamlined and flexible process may result in a benefit to the  
economy. Concerning jobs, competition, and productivity, noth­
ing in this package can be estimated to adversely affect these ar­
eas; to the extent that a benefit to the economy described above 
could also benefit jobs, competition, and productivity, then we 
expect to see a benefit in these areas as well. 
Concerning "the environment, or the public health and safety of 
the state," the commission would first point out that the Chap­
ter 334 assessment and corrective action rules and guidance 
are currently being used at a majority (approximately 63%) of 
open LPST sites. (These were LPST releases discovered and 
reported before September 1, 2003.) This rule affects only LPST 
releases discovered and reported on or after September 1, 2003, 
including future LPST sites. 
Second, the commission notes that the particular Chapter 334 
rules and guidance of concern here were originally proposed and 
adopted in 1995. House Bill 2587, 74th Legislature, 1995, effec­
tive September 1, 1995, significantly revised regulatory authority 
and responsibilities relative to USTs and ASTs. The rules pro­
posed in July 1995 and adopted October 1995, officially incorpo­
rated "risk-based corrective action." This is the same risk-based 
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corrective action program which this rule package proposes to 
use for all current and future LPST sites. As stated in the 1995 
rule proposal, the commission recognizes the level of remedia­
tion warranted at a high risk site will not be equivalent to the level 
necessary at a low risk site and that appropriate target concen­
trations and target cleanup levels should be used in determin­
ing risk actually posed to the environment and health or human 
safety. When risk pathways are not present or less risk is posed 
at a site, corrective action may generally be conducted more ex­
peditiously. Thus, "risk" is the primary consideration in Chapter 
334, as required by the TWC. Certain questions are approached 
using risk analysis, such as how far does a groundwater contami­
nation plume need to be delineated, or to what concentration lev­
els does natural attenuation have to be monitored. Remediation 
itself may involve a number of different actions, from soil removal 
to removal of "free product" (also known as non-aqueous phase 
liquid or NAPL) from wells, to engineered groundwater systems, 
to monitored natural attenuation (since petroleum products nat­
urally biodegrade to a large degree). In each of these actions, 
effectiveness and efficiency of removing actual risk pathways 
to human health and the environment must be considered, as 
required by the statute, regardless of whether Chapter 334 or 
Chapter 350 is being applied. 
Thus, when actual risk is considered, the Chapter 334 rules, both 
in 1995 and in the current proposal, are adequately protective 
of the environment. Although there may be discrete scenarios 
where Chapter 350 and Chapter 334 assessment and remedia­
tion require a different process and may have comparative posi­
tive or negative effects, taken as a whole this rule proposal does 
not represent a major environmental rule which adversely affects 
the environment or the public health and safety. 
Lastly, even if this rule proposal were considered a "major en­
vironmental rule," it fails the second test under the Texas Gov­
ernment Code. It does not meet any of the four requirements 
listed in Texas Government Code, §2001.0225(a). That section 
states: "(a) This section applies only to a major environmental 
rule adopted by a state agency, the result of which is to: (1) 
exceed a standard set by federal law, unless the rule is specifi ­
cally required by state law; (2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
(3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed­
eral government to implement a state and federal program; or 
(4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law." None of these four ele­
ments is applicable; the proposed rule package does not exceed 
any federal or state requirements, nor exceed delegation agree­
ments or contracts. The proposed rule package is adopted under 
a specific state law, TWC, §26.351, and it is not adopted solely 
under the general powers of the agency. 
Written comments on the draft regulatory impact analysis de­
termination of this rulemaking may be submitted to the contact 
person at the address listed under the SUBMITTAL OF COM­
MENTS section of this preamble. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated this rulemaking action and performed 
an analysis of whether the rule is subject to Texas Government 
Code, Chapter 2007. The rulemaking returns LPST assessment 
and remediation to the same rules that were in effect before 
September 1, 2003. This may result in lower costs for assess­
ment of releases from tanks, and may result in closure status 
being granted more quickly. 
Promulgation and enforcement of the proposed amendments 
would constitute neither a statutory nor a constitutional taking of 
private real property. Specifically, the proposed rulemaking does 
not affect a landowner’s rights in real property because the rule-
making does not burden (constitutionally) nor restrict or limit the 
owner’s right to property and reduce its value by 25% or more 
beyond that which would exist in the absence of the proposed 
amendments. 
Although a contaminated LPST site or contaminated neighboring 
property may suffer from market devaluation due to contamina­
tion, this devaluation is due to the basic fact of the presence of 
contamination; it cannot be concluded that the choice of appli­
cation of Chapter 334 risk-based corrective action in lieu of the  
Texas Risk Reduction Program would "cause" the devaluation. 
As a whole, this rulemaking is not anticipated to be a cause of a 
reduction in market value of private real property, does not cre­
ate a burden on private real property, and will not constitute a 
takings under Texas Government Code, Chapter 2007. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the proposed rulemaking and found 
the proposal is a rulemaking identified in the Coastal Coordi­
nation Act Implementation Rules (31 TAC §505.11(b)(2)) sub­
ject to the Texas Coastal Management Program (CMP) and will, 
therefore, require that goals and policies of the CMP be consid­
ered during the rulemaking process. The commission reviewed 
this rulemaking for consistency with the CMP goals and policies 
in accordance with the regulations of the Coastal Coordination 
Council and determined that the rulemaking protects the envi­
ronment by ensuring that the CMP goals and policies will not be 
adversely affected by the rule changes described in this pream­
ble for the reason that although Chapter 334 cleanup require­
ments will now be used without Chapter 350 cleanup require­
ments, Chapter 334 risk-based corrective action requirements 
are adequately protective of human health and the environment. 
The commission is seeking public comment on the consistency 
of the proposed rulemaking with the CMP. Written comments 
may be submitted to the contact person at the address listed un­
der the SUBMITTAL OF COMMENTS section of this preamble. 
ANNOUNCEMENT OF HEARING 
A public hearing on this proposal will be held in Austin on De­
cember 16, 2008, 10:00 a. m. at the Texas Commission on 
Environmental Quality complex located at 12100 Park 35 Cir­
cle in Building E, Room 201S. The hearing will be structured for 
the receipt of oral or written comments by interested persons. 
Individuals may present oral statements when called upon in or­
der of registration. There will be no open discussion during the 
hearing; however, an agency staff member will be available to 
discuss the proposal 30 minutes prior to the hearing. 
Persons who have special communication or other accommoda­
tion needs who are planning to attend the hearing should con­
tact Michael Parrish, Office of Legal Services, at (512) 239-2548. 
Requests should be made as far in advance as possible. 
SUBMITTAL OF COMMENTS 
Comments may be submitted to Michael Parrish, MC 205, 
Texas Register Team, Office of Legal Services, Texas Commis­
sion on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087, or faxed to (512) 239-4808. Electronic comments 
may be submitted at: http://www5.tceq.state.tx.us/rules/ecom-
ments/. File size restrictions may apply to comments being 
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submitted via the eComments system. All comments should 
reference Rule Project No. 2009-003-350-PR. Copies of 
the proposed rulemaking can be obtained from the commis­
sion’s Web site at http://www.tceq.state.tx.us/nav/rules/pro-
pose_adopt.html. Comments must be received by January 5, 
2009. For further information, please contact Anton E. Rozsy­
pal, Jr., P.E., Remediation Division, at (512) 239-5755 or Cullen 
McMorrow, Litigation Division, at (512) 239-0607. 
SUBCHAPTER D. RELEASE REPORTING 
AND CORRECTIVE ACTION 
30 TAC §334.71 
STATUTORY AUTHORITY 
The amendment is proposed under Texas Water Code (TWC), 
§5.012, which provides that the commission is the agency re­
sponsible for implementing the constitution and laws of the state 
relating to the conservation of natural resources and protection 
of the environment; TWC, §5.103, which authorizes the com­
mission to adopt any rules necessary to carry out its powers 
and duties under this code and other laws of this state and to 
adopt rules repealing any statement of general applicability that 
interprets law or policy; TWC, §5.105, which directs the commis­
sion to establish and approve all general policy of the commis­
sion by rule; TWC, §26.345, which authorizes the commission to 
develop a regulatory program and to adopt rules regarding un­
derground storage tanks (USTs); TWC, §26.351, which directs 
the commission to adopt rules establishing the requirements for 
taking  corrective action in response to a release from a UST  or  
aboveground storage tank (AST) and TWC, §26.011, which re­
quires the commission to control the quality of water by rule. 
The proposed amendment implements TWC, §26.351, which 
directs the commission to adopt rules establishing the require­
ments for taking corrective action in response to a release  from  
a UST or AST. 
§334.71. Applicability and Deadlines. 
(a) The [For releases discovered and reported to the execu­
tive director on or before August 31, 2003, the] provisions of this sub­
chapter are applicable to owners and operators of all underground stor­
age tanks (USTs) and all petroleum product aboveground storage tanks 
(ASTs) unless otherwise specified in Subchapters A or F of this chap­
ter (relating to General Provisions and Aboveground Storage Tanks, 
respectively). For releases to which Chapter 350 of this title (relat
ing to Texas Risk Reduction Program) was previously applicable un
der former rule (i.e. releases reported on or after September 1, 2003), 
this subchapter shall be used as of the effective date of this subsection. 
[For releases reported to the agency on or after September 1, 2003, the 
provisions of this subchapter are applicable to owners and operators of 
all USTs and all petroleum product ASTs, except that Chapter 350 of 
this title (relating to Texas Risk Reduction Program) shall be used in 
lieu of §§334.78 - 334.81 of this title (relating to Site Assessment, Re




and Groundwater Cleanup, and Corrective Action Plan, respectively) 
unless otherwise provided in §350.2(g) of this title (relating to Appli­
cability).] 
(b) If the release was reported to the agency on or before De­
cember 22, 1998, the person performing the corrective action shall 
meet the following deadlines: 
(1) a complete site assessment and risk assessment (includ­
ing, but not limited to, risk-based criteria for establishing target con­
centrations), as determined by the executive director, must be received 
by the agency no later than September 1, 2002; 
(2) a complete corrective action plan, as determined by the 
executive director and including, but not limited to, completion of pilot 
studies and recommendation of a cost-effective and technically appro­
priate remediation methodology, must be received by the agency no 
later than September 1, 2003. The person may, in lieu of this require­
ment, submit by this same deadline a demonstration that a corrective 
action plan is not required for the site in question under commission 
rules. Such demonstration must be to the executive director’s satisfac­
tion; 
(3) for those sites found under paragraph (2) of this sub­
section to require a corrective action plan, that plan must be initiated 
and proceeding according to the requirements and deadlines in the ap­
proved plan no later  than  March  1, 2004; 
(4) for sites which require either a corrective action plan or  
groundwater monitoring, a comprehensive and accurate annual status 
report concerning those activities must be submitted to the agency; 
(5) for sites which require either a corrective action plan 
or groundwater monitoring, all deadlines set by the executive director 
concerning the corrective action plan or approved groundwater moni­
toring plan shall be met; and 
(6) for sites that require either a corrective action plan or 
groundwater monitoring, have met all other deadlines under this sub­
section, and have submitted annual progress reports that demonstrate 
progress toward meeting closure requirements, a site closure request 
must be submitted to the executive director no later than September 1, 
2011. The request must be complete, as judged by the executive direc­
tor. 
(c) Failure to meet the deadlines detailed in subsection (b) of 
this section will result in a loss of reimbursement eligibility as de­
scribed in Subchapter H of this chapter (relating to Reimbursement 
Program). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 7, 
2008. 
TRD-200805856 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 21, 2008 
For further information, please call: (512) 239-2548 
♦ ♦ ♦ 
SUBCHAPTER G. TARGET CONCENTRA­
TION CRITERIA 
30 TAC §334.201 
STATUTORY AUTHORITY 
The amendment is proposed under Texas Water Code (TWC), 
§5.012, which provides that the commission is the agency re­
sponsible for implementing the constitution and laws of the state 
relating to the conservation of natural resources and protection 
of the environment; TWC, §5.103, which authorizes the com­
mission to adopt any rules necessary to carry out its powers 
and duties under this code and other laws of this state and to 
adopt rules repealing any statement of general applicability that 
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interprets law or policy; TWC, §5.105, which directs the commis­
sion to establish and approve all general policy of the commis­
sion by rule; TWC, §26.345, which authorizes the commission to 
develop a regulatory program and to adopt rules regarding un­
derground storage tanks (USTs); TWC, §26.351, which directs 
the commission to adopt rules establishing the requirements for 
taking  corrective action in response to a  release from a UST or  
aboveground storage tank (AST) and TWC, §26.011, which re­
quires the commission to control the quality of water by rule. 
The proposed amendment implements TWC, §26.351, which 
directs the commission to adopt rules establishing the require­
ments for taking corrective action in response to a release from 
a UST or AST. 
§334.201. Purpose, Applicability, and Deadlines. 
(a) Purpose. The purpose of this subchapter is to establish the 
criteria by which target concentrations are established for the cleanup 
of leaking storage tank site releases discovered and reported to the 
agency [on or before August 31, 2003]. 
(b) Applicability. The [For releases which are discovered and 
reported to the agency on or before August 31, 2003, the] provisions 
of this subchapter are applicable to owners and operators of all under­
ground storage tanks (USTs) and petroleum product aboveground stor­
age tanks (ASTs) unless otherwise specified in Subchapters A and F of 
this chapter (relating to General Provisions and Aboveground Storage 
Tanks, respectively). [These rules supersede previous cleanup guide­
lines as published in the January 1990, Guidance Manual for LPST 
Cleanups in Texas. All leaking storage tank cases which are not el­
igible for closure pursuant to the cleanup guidelines as published in 
the January 1990, Guidance Manual for LPST Cleanups in Texas as 
of November 8, 1995 shall be reevaluated by the owner and opera­
tor under this rule to establish target concentrations unless the agency 
has provided written approval of a remediation plan to clean a site to 
a specific numeric target concentration and the remediation plan has 
been initiated prior to November 8, 1995. For releases reported to the 
agency on or after September 1, 2003, the provisions of Chapter 350 of 
this title (relating to Texas Risk Reduction Program) are applicable to 
owners and operators of all USTs and petroleum product aboveground 
storage tanks (ASTs) unless otherwise specified in Subchapters A and 
F of this chapter in place of the provisions of this subchapter.] 
(c) Deadlines. For sites where the release was reported to 
the agency on or before December 22, 1998, the deadlines detailed in 
§334.71(b) of this title (relating to Applicability and Deadlines) apply. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 7, 
2008. 
TRD-200805857 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 21, 2008 
For further information, please call: (512) 239-2548 
SUBCHAPTER K. STORAGE, TREATMENT, 
AND REUSE PROCEDURES FOR 
PETROLEUM-SUBSTANCE CONTAMINATED 
SOIL 
30 TAC §334.503 
STATUTORY AUTHORITY 
The amendment is proposed under Texas Water Code (TWC), 
§5.012, which provides that the commission is the agency re­
sponsible for implementing the constitution and laws of the state 
relating to the conservation of natural resources and protection 
of the environment; TWC, §5.103, which authorizes the com­
mission to adopt any rules necessary to carry out its powers 
and duties under this code and other laws of this state and to 
adopt rules repealing any statement of general applicability that 
interprets law or policy; TWC, §5.105, which directs the commis­
sion to establish and approve all general policy of the commis­
sion by rule; TWC, §26.345, which authorizes the commission to 
develop a regulatory program and to adopt rules regarding un­
derground storage tanks (USTs); TWC, §26.351, which directs 
the commission to adopt rules establishing the requirements for 
taking corrective action in response to a release from a UST or 
aboveground storage tank (AST) and TWC, §26.011, which re­
quires the commission to control the quality of water by rule. 
The proposed amendment implements TWC, §26.351, which 
directs the commission to adopt rules establishing the require­
ments for  taking  corrective action in response to a release  from  
a UST or AST. 
§334.503. Reuse of Petroleum-Substance Waste. 
(a) Wastes that are intended for reuse are subject to all the ap­
plicable          
the following requirements. Sections 334.482, 334.496 - 334.500, and 
334.502 of this title (relating to General Requirements [Prohibitions]; 
Shipping Procedures Applicable to Generators of Petroleum-Substance 
Waste; Recordkeeping and Reporting Procedures Applicable to Gen­
erators; Shipping Requirements Applicable to Transporters of Petro­
leum-Substance Waste; Shipping Requirements Applicable to Own­
ers or Operators of Storage, Treatment, or Disposal Facilities; Record-
keeping Requirements Applicable to Owners or Operators of Storage, 
Treatment, or Disposal Facilities; and Design and Operating Require­
ments of Stockpiles and Land Surface Treatment Units). 
provisions of this subchapter, including, but not limited to,
[(b) Petroleum-substance waste may be reused in accordance 
with §350.36 of this title (relating to the Relocation of Soils Contain­
ing COCs for Reuse Purposes). Recordkeeping and reporting require­
ments for any person who intends to reuse petroleum-substance wastes 
shall be in accordance with §350.36 of this title except under the con­
ditions of subsection (c)(3)(A) - (C) of this section as the requirements 
of §350.36(b)(4) and (c)(4) of this title will not apply. Under the con­
ditions of subsection (c)(3)(A) - (C) of this section, the person must 
maintain records and provide to the agency when requested such infor­
mation deemed necessary by the agency to ensure compliance with the 
requirements of this subsection.] 
[(1) For releases reported to the agency on or after Septem­
ber 1, 2003, the information that must be maintained under subsection 
(c)(3)(A) - (C) of this section includes, but is not limited to:] 
[(A) identification, address, and name of the authorized 
representative of the generating facility;] 
[(B) identification, address, and name of the authorized 
representative for the receiving facility or location;] 
[(C) identification of the landowner of the receiving lo­
cation or facility;] 
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[(D) the quantity, type, and contaminant levels of the 
reused wastes;] 
reuse;] 
[(E) documentation of the reuse methods and dates of 
[(F) documentation that asphalt mix or road base mix 
meets the specifications required by the final user; and] 
[(G) documentation that the landowner of the receiving 
location has approved the use of the reused wastes on his property.] 
(b) [(2)] The For releases reported to the agency on or be­
fore August 31, 2003, t
[
he] recordkeeping and reporting requirement 
for any person who intends to reuse petroleum-substance wastes must 
require that person to maintain records and provide to the agency when 
requested such information deemed necessary by the agency to ensure 
compliance with the requirements of this subsection. This information 
shall include, but is not limited to: 
(1) [(A)] identification, address, and name of the desig­
nated representative of the generating facility; 
(2) [(B)] identification, address, and name of the desig­
nated representative for the receiving facility or location; 
(3) [(C)] identification of the landowner of the receiving 
location or facility; 
(4) [(D)] the quantity, type, and contaminant levels of the 
reused wastes; 
(5) [(E)] documentation of the reuse methods and dates of 
reuse; 
(6) [(F)] documentation that asphalt mix or road base mix 
meets the specifications required by the final user; and 
(7) [(G)] documentation that the landowner of the receiv­
ing location has approved the use of the reused wastes on his property. 
(c) Reuse requirements are as follows. 
(1) Any [For releases reported to the agency on or before 
August 31, 2003, any] person who intends to utilize petroleum-sub­
stance wastes for reuse must obtain written approval from the 
landowner of the land on which the wastes will be placed and from 
the agency as specified by this subsection. The landowner’s approval 
shall be submitted to the agency upon request. 
(2) Petroleum-substance wastes shall be reused only in 
manners which are in accordance with §334.482 of this title and at 
contaminant levels specified by the agency. 
(3) Petroleum-substance wastes may be reused under the 
following conditions. 
(A) Petroleum-substance wastes may be utilized in 
cold-mix-emulsion bituminous paving at a cold-mix asphalt-producing 
facility registered under the terms of this subchapter. The petro­
leum-substance waste shall be mixed with aggregate or other suitable 
materials at a rate which will result in a mixture meeting or exceeding 
the specifications required by the final user. The petroleum-substance 
waste must contain less than 0.5 milligrams/kilograms (mg/kg) for 
each component of benzene, toluene, ethyl benzene, and total xylenes 
prior to mixing. Authorization for the facility must also be obtained 
from all other appropriate federal, state, or local governing agencies. 
Authorization from the owner of the road or other area where the 
asphalt is to be utilized must be obtained prior to laying the asphalt. 
[(i) For releases reported to the agency on or before 
August 31, 2003, the petroleum-substance waste will contain less than 
0.5 mg/kg for each component of benzene, toluene, ethyl benzene, and 
total xylenes prior to mixing. Authorization for the facility must also 
be obtained from all other appropriate federal, state, or local governing 
agencies. Authorization from the owner of the road or other area where 
the asphalt is to be utilized must be obtained prior to laying the asphalt.] 
[(ii) For releases reported to the agency on or after 
September 1, 2003, the concentration of benzene, toluene, ethylben­
zene, and total xylenes, or any other relevant chemicals of concern 
derived from the petroleum substance waste must not exceed levels 
which are protective of human health and the environment as gener­
ally determined in accordance with Chapter 350 of this title (relating 
to Texas Risk Reduction Program), and must not be at concentrations 
which compromise the integrity of the cold-mix asphalt product. Au­
thorization for the facility must also be obtained from all other appro­
priate federal, state, or local governing agencies. Authorization from 
the owner of the road or other area where the asphalt is to be utilized 
must be obtained prior to laying the asphalt.] 
(B) Petroleum-substance wastes may be utilized in as­
phalt mix at hot-mix asphalt-producing facilities registered under this 
subchapter. The petroleum-substance waste must contain less than 0.5 
mg/kg for each component of benzene, toluene, ethyl benzene, and to­
tal xylenes prior to mixing. The petroleum-substance waste must be 
mixed with aggregate at a rate which will result in a mixture meeting 
or exceeding the specifications required by the final user. Authorization 
for the facility must also be obtained from all other appropriate federal, 
state, or local governing agencies. Authorization from the owner of the 
road or other area where the asphalt is to be utilized must be obtained 
prior to laying the asphalt. 
[(i) For releases reported to the agency on or before 
August 31, 2003, the petroleum-substance waste will contain less than 
0.5 mg/kg for each component of benzene, toluene, ethyl benzene, and 
total xylenes prior to mixing. The petroleum-substance waste must be 
mixed with aggregate at a rate which will result in a mixture meeting or 
exceeding the specifications required by the final user. Authorization 
for the facility must also be obtained from all other appropriate federal, 
state, or local governing agencies. Authorization from the owner of the 
road or other area where the asphalt is to be utilized must be obtained 
prior to laying the asphalt.] 
[(ii) For releases reported to the agency on or after 
September 1, 2003, the concentration of benzene, toluene, ethylben­
zene, and total xylenes, or any other relevant chemicals of concern de­
rived from the petroleum substance waste must not exceed levels which 
are protective of human health and the environment as generally deter­
mined in accordance with Chapter 350 of this title, and must not be 
at such concentrations which compromise the integrity of the hot-mix 
asphalt product. The petroleum-substance waste must be mixed with 
aggregate at a rate which will result in a mixture meeting or exceeding 
the specifications required by the final user. Authorization for the fa­
cility must also be obtained from all other appropriate federal, state, or 
local governing agencies. Authorization from the owner of the road or 
other area where the asphalt is to be utilized shall be obtained prior to 
laying the asphalt.] 
(C) Petroleum-substance wastes may be utilized in road 
base or parking lot stabilized base when the base will be covered with 
concrete or asphalt if the contaminant levels of the soil prior to mixing 
into the stabilized base are less than 0.5 mg/kg for each component of 
benzene, toluene, ethyl benzene, and total xylenes, and less than 500.0 
mg/kg total petroleum hydrocarbons or at contaminant levels other­
wise specified by the agency. The base must be mixed according to 
the specifications required by the final user. Soil which is not mixed 
into stabilized road base must meet the criteria for clean soil as speci­
fied by the agency to be spread on a road or parking lot. The generator 
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must obtain prior written consent for the placement of the soil from the 
owner of the road (if different from the landowner). 
[(i) For releases reported to the agency on or before 
August 31, 2003, the contaminant levels of the soil prior to mixing 
into the stabilized base are less than 0.5 mg/kg for each component of 
benzene, toluene, ethyl benzene, and total xylenes, and less than 500.0 
mg/kg total petroleum hydrocarbons or at contaminant levels other­
wise specified by the agency. The base must be mixed according to 
the specifications required by the final user. Soil which is not mixed 
into stabilized road base must meet the criteria for clean soil as speci­
fied by the agency to be spread on a road or parking lot. The generator 
must obtain prior written consent for the placement of the soil from the 
owner of the road (if different from the landowner).] 
[(ii) For releases reported to the agency on or after 
September 1, 2003, the concentration of benzene, toluene, ethylben­
zene, and total xylenes, or any other relevant chemicals of concern de­
rived from the petroleum substance waste shall not exceed levels which 
are protective of human health and the environment as generally deter­
mined in accordance with Chapter 350 of this title, and must not be at 
such concentrations which compromise the integrity of the stabilized 
base. The base must be mixed according to the specifications required 
by the final user. Soil which is not mixed into stabilized road base must 
meet the criteria for clean soil as specified by the agency to be spread on 
a road or parking lot. The generator must obtain prior written consent 
for the placement of the soil from the owner of the road (if different 
from the landowner).] 
(D) Petroleum-substance [For releases reported to the 
agency on or before August 31, 2003, petroleum-substance] wastes  
may be utilized, if appropriate, in road base or parking lot stabilized 
base  when  the base will not be covered with asphalt or concrete. To 
determine if the soil to be reused is appropriate for the application, anal­
ysis for contamination must be conducted as specified by this agency. 
The agency will give written approval for the particular reuse after en­
suring that the implementation will, in the opinion of agency staff, ad­
equately protect human health, safety, and the environment. The base 
must be mixed according to the specifications required by the final user. 
The base must be professionally mixed by a facility registered under 
the terms of this subchapter. Soil which is not mixed into stabilized 
road base must meet  the criteria for  clean soil to be spread on a road  
or parking lot. The generator must obtain prior written consent for the 
placement of the soil from the owner of the road (if different from the 
landowner). 
(E) Petroleum-substance [For releases reported to the 
agency on or before August 31, 2003, petroleum-substance] wastes  
may, if appropriate, be used as fill. To determine if the soil to be reused 
is appropriate for the application, analysis for contamination must be 
conducted as specified by this agency. The agency will give written 
approval for the particular reuse after ensuring that the implementation 
will, in the opinion of agency staff, adequately protect human health, 
safety, and the environment. The landowner at the receiving site (if 
different from the original owner of the petroleum substance contami­
nated soil) must give written consent for this activity. Fill for tank hold 
bedding and backfill for tank systems must meet the requirements of 
§334.46(a)(5) of this title (relating to Installation Standards for New 
Underground Storage Tank Systems). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 7, 
2008. 
TRD-200805858 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 21, 2008 
For further information, please call: (512) 239-2548 
♦ ♦ ♦ 
CHAPTER 350. TEXAS RISK REDUCTION 
PROGRAM 
The Texas Commission on Environmental Quality (agency, com­
mission, or TCEQ) proposes amendments to §§350.2, 350.4, 
350.77, 350.91, and 350.92. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULES 
In a prior rulemaking proposal published May 2, 2008, the 
commission sought input regarding the appropriateness of 
whether Leaking Petroleum Storage Tank (LPST) sites should 
be removed from the requirements of Chapter 350 to sup­
port statutory changes made to Texas Water Code (TWC), 
§26.351(a) and (i) by House Bill 3554, 80th Legislature, 2007, 
authored by Representative Carl Isett. The commission directed 
staff at the October 8, 2008 Agenda to initiate rulemaking and 
address the LPST issue in a comprehensive rulemaking for both 
30 TAC Chapter 334, Underground and Aboveground Storage 
Tanks and Chapter 350. 
SECTION BY SECTION DISCUSSION 
Subchapter A - General Information 
The commission proposes to amend §350.2 to eliminate lan­
guage requiring compliance with Chapter 350 for the assess­
ment, response actions, and post-response action care for re­
leases of regulated substances from underground storage tanks 
(USTs) and aboveground storage tanks (ASTs). Currently, LPST 
sites discovered and reported on or after September 1, 2003 are 
required to follow Chapter 334, with the exception that Chapter 
350 be used in lieu of certain parts of Chapter 334. This rule-
making would effectively reinstate the sole use of Chapter 334 
for releases from USTs and ASTs. The commission also pro­
poses to amend §350.4(a)(11) so that the definition of "chemical 
of concern" in the Texas Risk Reduction Program does not in­
clude reference to the UST provisions of the TWC and Chapter 
334. 
Subchapter D - Development of Protective Concentration Levels 
The commission proposes to amend §350.77(b) so that the def­
inition of "chemical of concern" does not include references to 
the UST provisions of the TWC and Chapter 334. 
Subchapter E - Reports 
The commission proposes to amend §350.91 and §350.92 to 
remove reference to LPST identification numbers. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENT 
Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rulemaking is in effect, no significant fiscal implications are an­
ticipated for the agency or other units of state or local govern­
ments as a result of administration or enforcement of the pro­
posed rules, although some state agencies and local govern-
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ments responsible for conducting remedial activities associated 
with regulated USTs or ASTs could experience cost savings at 
sites that have low risk potential. 
The proposed rulemaking will amend two chapters of 30 TAC 
which regulate the assessment and remediation requirements 
applicable to releases of regulated substances from USTs and 
ASTs. Under current rules, property regulated under Chapter 
334 must also comply with Chapter 350 requirements for as­
sessment, response actions, and post-response action care for 
releases of regulated substances from USTs and ASTs. The pro­
posed rulemaking amends various sections of Chapter 350 to 
eliminate language requiring compliance with Chapter 350 and 
reinstates the use of Chapter 334 risk-based corrective action 
provisions applicable to corrective action for LPST sites. The 
amendments to both chapters will simplify and clarify the reme­
dial process, yet continue to provide stringent protection of the 
environment. 
In many cases, the proposed rulemaking could result in cost sav­
ings for owners of LPST sites that are of low risk potential. The 
agency estimates that there may be as many as 30 state agency 
sites and 36 local government sites that could be affected by the 
proposed rules. Cost savings from the proposed rules for site as­
sessment, cleanup, notice, and other actions could be as much 
as $10,000 to $140,000 per LPST site of low risk potential. 
PUBLIC BENEFITS AND COSTS 
Ms. Chamness also determined that for each year of the first 
five years the proposed rulemaking is in effect, the public benefit 
anticipated from the changes seen in the proposed rules will be 
continued protection of public health and safety through environ­
mental cleanup of contaminated UST and AST sites. In many 
cases, the proposed rulemaking may allow for more rapid clo­
sure of contaminated sites due to the simplification of cleanup 
requirements. It may also allow abandoned contaminated sites 
to be returned to productive use more quickly. 
The proposed rulemaking is not expected to increase costs to 
businesses or the general public. Rather, the proposed rulemak­
ing is expected to generate cost savings for owners and opera­
tors of LPST sites of low risk potential. 
The agency estimates that there may be as many as 431 LPST 
sites owned by individuals and large businesses that may be 
affected by the proposed rules. Cost savings resulting from the 
proposed changes could be as much $10,000 to $140,000 per 
site for LPST sites of low risk potential. 
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 
No adverse fiscal implications are anticipated for small or micro-
businesses that own or operate LPSTs of low risk potential as 
a result of the proposed rules. Staff estimates that there may 
be as many as 616 of these sites owned or operated by small 
or micro-businesses that may experience cost savings ranging 
from $10,000 to $140,000 per site as a result of the proposed 
rules. 
SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 
The commission has reviewed this proposed rulemaking and de­
termined that a small business regulatory flexibility analysis is not 
required because the proposed rulemaking does not adversely 
affect a small or micro-business in a material way for the first 
five years that the proposed rulemaking is in effect. The pro­
posed rules may save owners/operators of LPST sites money if 
those sites are of low risk potential. 
LOCAL EMPLOYMENT IMPACT STATEMENT 
The commission has reviewed this proposed rulemaking and de­
termined that a local employment impact statement is not re­
quired because the proposed rulemaking does not adversely af­
fect a local economy in a material way for the first five years that 
the proposed rulemaking is in effect. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed the rulemaking in light of the regula­
tory impact analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject 
to §2001.0225 because it does not meet the definition of a "major 
environmental rule" as defined in that statute. A major environ­
mental rule means a rule the specific intent of which is to protect 
the environment or reduce risks to human health from environ­
mental exposure and that may adversely affect in a material way 
the economy, a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the state 
or a sector of the state. 
Concerning the economy, this rule package represents a return 
to a more streamlined and flexible process for owners or oper­
ators of USTs or ASTs (e.g. retail gasoline stations) to address 
contamination resulting from releases from tank systems. Be­
cause costs of gasoline and diesel are a major concern for the 
Texas economy and the general public, it is sufficient to note that 
a streamlined and flexible process may result in a benefit to the  
economy. Concerning jobs, competition, and productivity, noth­
ing in this package can be estimated to adversely affect these 
areas; to the extent that a benefit to the economy previously 
described could also benefit jobs, competition, and productivity, 
then we expect to see a benefit in these areas as well. 
Concerning "the environment, or the public health and safety of 
the state," the commission would first point out that the Chap­
ter 334 assessment and corrective action rules and guidance 
are currently being used at a majority (approximately 63%) of 
open LPST sites. (These were LPST releases discovered and 
reported before September 1, 2003.) This rule affects only LPST 
releases discovered and reported on or after September 1, 2003, 
including future LPST sites. 
Second, the commission notes that the particular Chapter 334 
rules and guidance of concern here were originally proposed and 
adopted in 1995. House Bill 2587, 74th Legislature, 1995, effec­
tive September 1, 1995, significantly revised regulatory authority 
and responsibilities relative to USTs and ASTs. The rules pro­
posed in July 1995 and adopted October 1995, officially incorpo­
rated "risk-based corrective action." This is the same risk-based 
corrective action program which this rule package proposes to 
use for all current and future LPST sites. As stated in the 1995 
rule proposal, the commission recognizes that the level of re-
mediation warranted at a high risk site will not be equivalent to 
the level necessary at a low risk site and that appropriate target 
concentrations and target cleanup levels should be used in de­
termining risk actually posed to the environment and health or 
human safety. When risk pathways are not present or less risk 
is posed at a site, corrective action may generally be conducted 
more expeditiously. Thus, "risk" is the primary consideration in 
Chapter 334, as required by the TWC. Certain questions are ap­
proached using risk analysis, such as how far does a groundwa­
ter contamination plume need to be delineated, or for how many 
years (or to what concentration levels) does natural attenuation 
have to be monitored. Remediation itself may involve a number 
of different actions, from soil removal to removal of "free product" 
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(also known as non-aqueous phase liquid or NAPL) from wells, 
to engineered groundwater systems, to monitored natural atten­
uation (since petroleum products naturally biodegrade to a large 
degree). In each of these actions, effectiveness and efficiency of 
removing actual risk pathways to human health and the environ­
ment must be considered, as required by the statute, regardless 
of whether Chapter 334 or Chapter 350 is being applied. 
Thus, when actual risk is considered, the Chapter 334 rules, both 
in 1995 and in the current proposal, are adequately protective 
of the environment. Although there may be discrete scenarios 
where Chapter 350 and Chapter 334 assessment and remedia­
tion require a different process and may have comparative posi­
tive or negative effects, taken as a whole this rule proposal does 
not represent a major environmental rule which adversely affects 
the environment or the public health and safety. 
Lastly, even if this rule proposal were considered a "major en­
vironmental rule," it fails the second test under the Texas Gov­
ernment Code. It does not meet any of the four requirements 
listed in Texas Government Code, §2001.0225(a). That section 
states: "(a) This section applies only to a major environmental 
rule adopted by a state agency, the result of which is to: (1) 
exceed a standard set by federal law, unless the rule is specifi ­
cally required by state law; (2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
(3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed­
eral government to implement a state and federal program; or 
(4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law." None of these four ele­
ments is applicable; the proposed rule package does not exceed 
any federal or state requirements, nor exceed delegation agree­
ments or contracts. The proposed rule package is adopted under 
a specific state law, TWC, §26.351, and it is not adopted solely 
under the general powers of the agency. 
Written comments on the draft regulatory impact analysis de­
termination of this rulemaking may be submitted to the contact 
person at the address listed under the SUBMITTAL OF COM­
MENTS section of this preamble. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated this rulemaking action and performed 
an analysis of whether the rules are subject to Texas Govern­
ment Code, Chapter 2007. The rulemaking returns LPST as­
sessment and remediation to the same rules that were in effect 
before September 1, 2003. This may result in lower costs for 
assessment of releases from tanks, and may result in closure 
status being granted more quickly. 
Promulgation and enforcement of the proposed amendments 
would constitute neither a statutory nor a constitutional taking of 
private real property. Specifically, the proposed rulemaking does 
not affect a landowner’s rights in real property because the rule-
making does not burden (constitutionally) nor restrict or limit the 
owner’s right to property and reduce its value by 25% or more 
beyond that which would exist in the absence of the proposed 
amendments. 
Although a contaminated LPST site or contaminated neighboring 
property may suffer from market devaluation due to contamina­
tion, this devaluation is due to the basic fact of the presence of 
contamination; it cannot be concluded that the choice of appli­
cation of Chapter 334 risk-based corrective action in lieu of the 
Texas Risk Reduction Program would "cause" the devaluation. 
As a whole, this rulemaking is not anticipated to be a cause of a 
reduction in market value of private real property, does not cre­
ate a burden on private real property, and will not constitute a 
takings under Texas Government Code, Chapter 2007. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the proposed rulemaking and found 
the proposal is a rulemaking identified in the Coastal Coordi­
nation Act Implementation Rules (31 TAC §505.11(b)(2)) sub­
ject to the Texas Coastal Management Program (CMP) and will, 
therefore, require that goals and policies of the CMP be consid­
ered during the rulemaking process. The commission reviewed 
this rulemaking for consistency with the CMP goals and policies 
in accordance with the regulations of the Coastal Coordination 
Council and determined that the rulemaking protects the envi­
ronment by ensuring that the CMP goals and policies will not be 
adversely affected by the rule changes described in this pream­
ble for the reason that although Chapter 334 cleanup require­
ments will now be used without Chapter 350 cleanup require­
ments, Chapter 334 risk-based corrective action requirements 
are adequately protective of human health and the environment. 
The commission is seeking public comment on the consistency 
of the proposed rulemaking with the CMP. Written comments 
may be submitted to the contact person at the address listed un­
der the SUBMITTAL OF COMMENTS section of this preamble 
ANNOUNCEMENT OF HEARING 
A public hearing on this proposal will be held in Austin on De­
cember 16, 2008, 10:00 a.m. at the Texas Commission on En­
vironmental Quality complex located at 12100 Park 35 Circle in 
Building E, Room 201S. The hearing will be structured for the 
receipt of oral or written comments by interested persons. In­
dividuals may present oral statements when called upon in or­
der of registration. There will be no open discussion during the 
hearing; however, an agency staff member will be available to 
discuss the proposal 30 minutes prior to the hearing. 
Persons who have special communication or other accommoda­
tion needs who are planning to attend the hearing should con­
tact Michael Parrish, Office of Legal Services, at (512) 239-2548. 
Requests should be made as far in advance as possible. 
SUBMITTAL OF COMMENTS 
Comments may be submitted to Michael Parrish, MC 205, 
Texas Register Team, Office of Legal Services, Texas Commis­
sion on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087, or faxed to (512) 239-4808. Electronic comments 
may be submitted at: http://www5.tceq.state.tx.us/rules/ecom-
ments/. File size restrictions may apply to comments being 
submitted via the eComments system. All comments should 
reference Rule Project No. 2009-003-350-PR. Copies of 
the proposed rulemaking can be obtained from the commis­
sion’s Web site at http://www.tceq.state.tx.us/nav/rules/pro-
pose_adopt.html. Comments must be received by January 5, 
2009. For further information, please contact Anton E. Rozsy­
pal, Jr., P.E., Remediation Division, at (512) 239-5755 or Cullen 
McMorrow, Litigation Division, at (512) 239-0607. 
SUBCHAPTER A. GENERAL INFORMATION 
30 TAC §350.2, §350.4 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.012, which provides that the commission is the agency re-
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sponsible for implementing the constitution and laws of the state 
relating to the conservation of natural resources and protection 
of the environment; TWC, §5.103, which authorizes the com­
mission to adopt any rules necessary to carry out its powers 
and duties under this code and other laws of this state and to 
adopt rules repealing any statement of general applicability that 
interprets law or policy; TWC, §5.105, which directs the commis­
sion to establish and approve all general policy of the commis­
sion by rule; TWC, §26.345, which authorizes the commission to 
develop a regulatory program and to adopt rules regarding un­
derground storage tanks (USTs); TWC, §26.351, which directs 
the commission to adopt rules establishing the requirements for 
taking  corrective action in response to a release from a UST  or  
aboveground storage tank (AST) and TWC, §26.011, which re­
quires the commission to control the quality of water by rule. 
The proposed amendments implement TWC, §26.351, which 
directs the commission to adopt rules establishing the require­
ments for taking corrective action in response to a release from 
a UST or AST. 
§350.2. Applicability. 
(a) - (f) (No change.) 
(g) Property regulated under Chapter 334 of this title (relat­
ing to Underground and Aboveground Storage Tanks). The person 
shall comply with the requirements of Chapter 334 of this title and not 
this chapter for the assessment, response actions, and post-response 
action care for releases of regulated substances from underground stor­
age tanks (USTs) and aboveground storage tanks (ASTs). [as specified 
in Chapter 334, Subchapter A of this title (relating to General Provi­
sions), as amended, and for releases of petroleum products from above-
ground storage tanks (ASTs) as specified in Chapter 334, Subchapter 
F of this title (relating to Aboveground Storage Tanks), as amended, 
which are reported to the executive director in accordance with Chap­
ter 334, Subchapter D of this title (relating to Release Reporting and 
Corrective Action), as amended, on or after September 1, 2003, unless 
a variance is granted in accordance with the requirements in paragraphs 
(1) - (7) of this subsection. Additional corrective action requirements 
for these facilities are found in Chapter 334, Subchapters D, J, and K of 
this title (relating to Release Reporting and Corrective Action; Leaking 
Petroleum Storage Tank Corrective Action Specialist Registration and 
Project Manager Licensing; and Storage, Treatment, and Reuse Pro­
cedures for Petroleum-Substance Contaminated Soil, respectively), as 
amended. For releases discovered and reported to the executive di­
rector before September 1, 2003, the person shall continue to comply 
with Chapter 334, Subchapters D, G, H, J, K, and M of this title (relat­
ing to Release Reporting and Corrective Action; Target Concentration 
Criteria; Reimbursement Program; Leaking Petroleum Storage Tank 
Corrective Action Specialist Registration and Project Manager Licens­
ing; Storage, Treatment, and Reuse Procedures for Petroleum-Sub­
stance Contaminated Soil; and Reimbursable Cost Specifications for 
the Petroleum Storage Tank Reimbursement Program, respectively), as 
amended, which were in effect prior to the effective date of this chapter, 
not to preclude compliance with a subsequent amendment of Chapter 
334 of this title.] 
[(1) The executive director may consider requests for a 
variance to applicability of this chapter, as amended, upon submission 
of a written request for a variance from applicability of this chapter 
that includes the following documentation in a form prescribed or 
allowed by the executive director:] 
[(A) documents, either submitted in accordance with 
the requirements of Chapter 334, Subchapters A, C, D, and F of this 
title, as amended and as applicable, or otherwise credible and appro­
priate documented evidence as determined by the executive director 
demonstrating that, before September 1, 2003, the UST system at the 
property for which the variance is sought was permanently removed 
from service and the AST at the property for which the variance is 
sought was removed from the property;] 
[(B) a draft restrictive covenant to be filed in the prop­
erty records of the county where the property is located upon granting 
of the variance by the executive director that:] 
[(i) prohibits use of ASTs or USTs at the property or 
at any subsequent subdivision of the property;] 
[(ii) is written in favor of the TCEQ and the State of 
Texas; and] 
[(iii) runs with the land;] 
[(C) documents identifying UST or AST release sites 
addressed under Chapter 334, Subchapters D and G of this title, as 
amended, that are within 1/4 mile from the property for which the vari­
ance is sought, with an accompanying description comparing the re­
lease, site, and receptor conditions at the release sites located within 
1/4 mile and any other relevant factors that demonstrate any regulatory 
inequity that may occur as the result of compliance with this chapter; 
and] 
[(D) any other information requested by the executive 
director that is reasonably necessary for appropriate consideration of 
the request.] 
[(2) The executive director may grant a variance requested 
in accordance with paragraph (1) of this subsection if:] 
[(A) before September 1, 2003, the UST system at the 
site for which the variance is sought was permanently removed from 
service and the AST at the site for which the variance is sought was 
removed from the property;] 
[(B) a UST or AST release site addressed under Chapter 
334, Subchapters D and G of this title, as amended, is within 1/4 mile 
from the site for which a variance is sought;] 
[(C) within 45 calendar days of a request for additional 
information by the executive director, or within a time period directed 
or agreed upon by the executive director in writing, the person seeking 
a variance submitted the requested information; and] 
[(D) the variance request documents an unjustifiable 
degree of regulatory inequity between the site for which a variance 
is sought and a UST or AST release site addressed under Chapter 
334, Subchapters D and G of this title, based on a comparison of the 
release, site, and receptor conditions and any other relevant factors at 
the release sites located within 1/4 mile.] 
[(3) The executive director must provide written notice to 
the person seeking the variance that the variance is granted, denied, 
or repealed. The executive director may direct the person seeking the 
variance to make changes to the draft restrictive covenant described 
in paragraph (1)(B) of this subsection if necessary to ensure that the 
restrictive covenant conforms with the intent of this subsection. If the 
executive director denies the request or repeals the variance, the notice 
required by this paragraph must include the reason(s) the variance has 
been denied or repealed.] 
[(4) Within 45 calendar days of issuance of the written no­
tice described in paragraph (3) of this subsection that grants the vari­
ance, the person who sought the variance shall provide:] 
[(A) proof that the restrictive covenant, with any 
changes directed by the executive director, described in paragraph 
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(1)(B) of this subsection was filed in the property records of the county 
where the property is located; and] 
[(B) a copy of the restrictive covenant filed in the prop­
erty records of the county where the property is located.] 
[(5) Upon the effective date indicated in the notice grant­
ing a variance, the person who sought the variance shall comply with 
Chapter 334, Subchapters D and G of this title, as amended, in lieu of 
this chapter.] 
[(6) The executive director shall repeal a variance if the 
person who sought the variance fails to comply with paragraph (4) 
of this subsection unless the person who sought the variance provides 
compelling evidence that uncontrollable circumstances, including, but 
not limited to, an act of God, an act of war, severe meteorological con­
ditions, or other similar occurrences beyond the reasonable control of 
the person seeking the variance, led to their inability to comply within 
the time frame provided in paragraph (4) of this subsection.] 
[(7) Regardless of whether the release has been fully ad­
dressed and closed under Chapter 334, Subchapters D and G of this ti­
tle, a variance granted under this subsection is automatically repealed, 
and this chapter becomes immediately applicable to the release, if the 
property or subdivision of the property is used for UST or AST pur­
poses as regulated under Chapter 334 of this title.] 
(h) Property regulated under Chapter 335 of this title (relat­
ing to Industrial Solid Waste and Municipal Hazardous Waste). The 
person shall comply with the requirements of this chapter when un­
dertaking the remediation of affected property at facilities used for the 
storage, processing or disposal of industrial solid waste or municipal 
hazardous waste, or for the remediation of environmental media con­
taining COCs resulting from releases from waste management facility 
components (e.g., tank, container storage area, surface impoundment, 
etc.), either as part of closure or at any time before or after closure. The 
person shall close a waste management facility component in a man­
ner that minimizes or eliminates the need for further maintenance and 
controls. The manner of closure shall also minimize or eliminate, to 
the extent necessary to protect human health and the environment, the 
post-closure escape of waste, contaminants, leachate, run-off, or de­
composition products to the surrounding environmental media. Waste 
management facility components undergoing closure for which the per­
son can demonstrate that no release of COCs to surrounding environ­
mental media has occurred are subject to this chapter only with regard 
to this closure performance standard and the removal, decontamina­
tion or control requirements for waste as specified in Subchapter B of 
this chapter (relating to Remedy Standards). In the event a release of 
COCs to surrounding environmental media has occurred, then the per­
son shall comply with this chapter for response to the release. The 
person shall comply with §335.118(b) of this title (relating to Closure 
Plan; Submission and Approval of Plan), as amended, or applicable 
permit provisions regarding requirements for public participation in the 
corrective action process for permitted hazardous waste facilities. The 
person shall also comply with the requirements of paragraphs (1) - (3) 
of this subsection, as applicable. 
(1) (No change.) 
(2) Any person who stores, processes, or disposes of haz­
ardous waste is also subject to the applicable provisions relating to clo­
sure and post-closure in Chapter 335, Subchapters E and F of this title 
(relating to Interim Standards for Owners and Operators of Hazardous 
Waste Treatment, Storage, [Processing,] or Disposal Facilities; and 
Permitting Standards for Owners and Operators of Hazardous Waste 
Treatment, Storage, [Processing,] or Disposal Facilities, respectively), 
as amended. 
(3) - (4) (No change.) 
(i) - (m) (No change.) 
§350.4. Definitions and Acronyms. 
(a) Definitions. 
(1) - (10) (No change.) 
(11) Chemical of concern--Any chemical that has the 
potential to adversely affect ecological or human receptors due to its 
concentration, distribution, and mode of toxicity. Depending on the 
program area, chemicals of concern may include the following: solid 
waste, industrial solid waste, municipal solid waste, and hazardous 
waste as defined in the Texas Health and Safety Code, §361.003, 
as amended; hazardous constituents as listed in 40 Code of Federal 
Regulations Part 261, Appendix VIII, as amended; constituents on the 
groundwater monitoring list in 40 Code of Federal Regulations Part 
264, Appendix IX, as amended; constituents as listed in 40 Code of 
Federal Regulations Part 258 Appendices I and II, as amended; pollu­
tant as defined in Texas Water Code, §26.001, as amended; hazardous 
substance as defined in the Texas Health and Safety Code, §361.003, 
as amended, and Texas Water Code, §26.263, as amended; [regulated 
substance as defined in Texas Water Code, §26.342, as amended, and 
§334.2 of this title (relating to Definitions), as amended; petroleum 
product as defined in Texas Water Code, §26.342, as amended, and 
§334.122(b)(12) of this title (relating to Definitions for (ASTs), 
as amended;] other substances as defined in Texas Water Code, 
§26.039(a), as amended; and daughter products of the aforementioned 
constituents. 
(12) - (91) (No change.) 
(b) - (d) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 7, 
2008. 
TRD-200805859 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 21, 2008 
For further information, please call: (512) 239-2548 
SUBCHAPTER D. DEVELOPMENT OF 
PROTECTIVE CONCENTRATION LEVELS 
30 TAC §350.77 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.012, which provides that the commission is the agency re­
sponsible for implementing the constitution and laws of the state 
relating to the conservation of natural resources and protection 
of the environment; TWC, §5.103, which authorizes the com­
mission to adopt any rules necessary to carry out its powers 
and duties under this code and other laws of this state and to 
adopt rules repealing any statement of general applicability that 
interprets law or policy; TWC, §5.105, which directs the commis­
sion to establish and approve all general policy of the commis­
sion by rule; TWC, §26.345, which authorizes the commission to 
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develop a regulatory program and to adopt rules regarding un­
derground storage tanks (USTs); TWC, §26.351, which directs 
the commission to adopt rules establishing the requirements for 
taking  corrective action in response to a release from a UST  or  
aboveground storage tank (AST) and TWC, §26.011, which re­
quires the commission to control the quality of water by rule. 
The proposed amendments implement TWC, §26.351, which 
directs the commission to adopt rules establishing the require­
ments for taking corrective action in response to a release from 
a UST or AST. 
§350.77. Ecological Risk Assessment and Development of Ecological 
Protective Concentration Levels. 
(a) (No change.) 
(b) Tier 1: exclusion criteria checklist. The person shall con­
duct a Tier 1 assessment at all affected properties to which this rule is 
applicable as presented in §350.2 of this title (relating to Applicabil­
ity), unless the person elects to begin the ecological evaluation at Tier 
2 or Tier 3. The person shall use the Tier 1 Exclusion Criteria Check­
list provided in the following figure. The person will have fulfilled the 
ecological risk assessment requirements if the affected property meets 
the exclusion criteria. However, the person shall re-enter the ecologi­
cal risk assessment process if changing circumstances result in the af­
fected property not meeting the Tier 1 exclusion criteria. The person 
is required to continue the ecological risk assessment process as de­
scribed in subsection (c) or (d) of this section if the affected property 
fails the exclusion criteria, unless the reasoned justification and/or ex­
pedited stream evaluation processes described in subsection (a) of this 
section are used to demonstrate that no unacceptable ecological risk 
exists. 
Figure: 30 TAC §350.77(b) 
[Figure: 30 TAC §350.77(b)] 
This age
(c) - (f) (No change.) 
ncy hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 7, 
2008. 
TRD-200805860 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 21, 2008 
For further information, please call: (512) 239-2548 
SUBCHAPTER E. REPORTS 
30 TAC §350.91, §350.92 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.012, which provides that the commission is the agency re­
sponsible for implementing the constitution and laws of the state 
relating to the conservation of natural resources and protection 
of the environment; TWC, §5.103, which authorizes the com­
mission to adopt any rules necessary to carry out its powers 
and duties under this code and other laws of this state and to 
adopt rules repealing any statement of general applicability that 
interprets law or policy; TWC, §5.105, which directs the commis­
sion to establish and approve all general policy of the commis­
sion by rule; TWC, §26.345, which authorizes the commission to 
develop a regulatory program and to adopt rules regarding un­
derground storage tanks (USTs); TWC, §26.351, which directs 
the commission to adopt rules establishing the requirements for 
taking corrective action in response to a release from a UST or 
aboveground storage tank (AST) and TWC, §26.011, which re­
quires the commission to control the quality of water by rule. 
The proposed amendments implement TWC, §26.351, which 
directs the commission to adopt rules establishing the require­
ments for taking corrective action in response to a release from 
a UST or AST. 
§350.91. Affected Property Assessment Report. 
(a) The person shall include the contact and identifications as 
described in paragraphs (1) - (3) of this subsection in an affected prop­
erty assessment report (APAR): 
(1) (No change.) 
(2) the program and identification numbers for the project, 
if any (e.g., Solid Waste Registration number, [Leaking Petroleum Stor­
age Tank identification number,] Voluntary Cleanup Program number, 
etc.); and 
(3) (No change.) 
(b) (No change.) 
§350.92. Self-Implementation Notice. 
The person shall include the following information in a self-implemen­
tation notice (SIN): 
(1) the person shall include the following contact and iden­
tifications: 
(A) (No change.) 
(B) the program and identification numbers for the 
project, if any (e.g., Solid Waste Registration number, [Leaking 
Petroleum Storage Tank identification number,] Voluntary Cleanup 
Program number, etc.); and 
(C) (No change.) 
(2) - (9) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 7, 
2008. 
TRD-200805861 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 21, 2008 
For further information, please call: (512) 239-2548 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 
PART 3. TEXAS YOUTH COMMISSION 
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CHAPTER 85. ADMISSION, PLACEMENT, 
AND PROGRAM COMPLETION 
SUBCHAPTER B. PLACEMENT PLANNING 
37 TAC §85.25 
The Texas Youth Commission (TYC) proposes an amendment 
to §85.25, concerning Minimum Length of Stay. In accordance 
with provisions of Senate Bill 103 (80th Texas Legislature), the 
amended section will establish a minimum length of stay assign­
ment system based on the nature and seriousness of the con­
duct of youth committed to TYC, as well as the danger posed to 
the community by the youth. The minimum length of stay will no 
longer be based solely on the committing offense. 
Robin McKeever, Chief Financial Officer, has determined that 
insufficient data are available at this time to accurately determine 
the fiscal implications for state or local government as a result of 
enforcing or administering the amended section. 
Cheryln K. Townsend, Executive Commissioner, has determined 
that for each year of the first five years the amended section is in 
effect, the public benefit anticipated as a result of enforcing the 
section will be the establishment of a minimum length of stay sys­
tem that is more directly associated with a youth’s rehabilitation 
needs, protection of the public, and compliance with recent leg­
islative mandates. There will be no effect on small businesses 
or micro-businesses. There is no anticipated economic cost to 
persons who are required to comply with the amendment as pro­
posed. No private real property rights are affected by adoption 
of this rule. 
Comments on the proposal may be submitted within 30 days of 
the publication of this notice to DeAnna Lloyd, Manager of Pol­
icy and Accreditation, Texas Youth Commission, P.O. Box 4260, 
Austin, Texas 78765, or e-mail to deanna.lloyd@tyc.state.tx.us. 
The amendment is proposed under the Human Resources Code, 
§61.062, which requires the commission to consider the nature 
and seriousness of the conduct engaged in by the child and the 
danger the child poses to the community when establishing the 
minimum length of stay. 
The proposed amendment implements the Human Resources 
Code, §61.034. 
§85.25. Minimum Length of Stay/Minimum Period of Confinement. 
(a) Purpose. This rule establishes a minimum period of time 
youth will spend in high or medium restriction placements. [The pur­
pose of this rule is to establish by policy a minimum period of time a 
youth will spend in residential placements (high or medium restriction) 
having reduced access to the public and which is based on the most se­
rious offense the youth committed. The maximum period of time a 
youth may spend in residential placement is the total time prior to the 
youth’s 21st birthday.] 
(b) Applicability. 
(1) This policy applies only to: 
(A) youth who are committed to the Texas Youth Com­
mission (TYC) on or after February 1, 2009; and 
(B) youth whose parole is revoked on or after February 
1, 2009, regardless of the commitment date. 
(2) Youth who were committed to TYC and/or whose pa­
role was revoked prior to February 1, 2009 remain subject to provisions 
of this rule in effect at the time of the commitment or revocation. 
[(1) Except where specifically named, requirements herein 
do not apply to sentenced offenders. See §85.59 of this title (relat­
ing to Program Completion for Sentenced Offenders Under Age 19), 
§85.61 of this title (relating to Program Completion for Sentenced Of­
fenders Age 19 or Older) and §85.69 of this title (relating to Program 
Completion for Sentenced Offenders Adjudicated for Capital Murder) 
for additional information. The Texas Youth Commission (TYC) com­
plies with orders of the committing court regarding sentences for youth 
sentenced to commitment to TYC.] 
[(2) A disciplinary assigned length of stay of up to six (6) 
months may be assigned in accordance with §95.11 of this title (relating 
to Disciplinary Consequences).] 
(c) Definitions [Explanation of Terms Used]. 
(1) Assessment Rating Level--a score derived from evi­
dence-based criminogenic factors in a youth’s history used to assess 
the danger a youth poses to the community. 
(2) Committing Offense--the offense on which the initial 
minimum length of stay assessment is based. It is the most serious of 
the relevant offenses found at the youth’s commitment proceeding and 
any probated offense(s) modified by the commitment order. 
(3) Federal Offenses--youth who have committed federal 
offenses and are sent to TYC by federal courts. If a committing of­
fense is a violation of a federal statute, the offense will be treated as 
a violation of a state statute which prohibits the same conduct as the 
relevant federal offense. 
(4) Minimum Length of Stay--the predetermined minimum 
period of time established by TYC that a youth will be assigned to live 
in a high or medium restriction placement. 
(5) Minimum Period of Confinement--the predetermined 
minimum period of time established by law that a youth committed 
to TYC on a determinate sentence must remain confined in a high re­
striction placement. 
(6) Most Serious Relevant Offense--the offense that carries 
the most severe consequences which are, from most to least severe: 
(A) an offense which carries a determinate sentence; 
(B) the offense for which the designated minimum 
length of stay will produce the longest time in the physical custody of 
TYC; 
(C) the offense which requires the highest level of re­
striction in placement; 
penalty; and 
(D) the offense which carries the most severe criminal 
(E) the most recently adjudicated offense. 
(7) Revocation Offense--the offense on which a youth’s 
minimum length of stay is based following a parole revocation hear­
ing. It is the most serious of the relevant offenses found at a parole 
revocation hearing. 
(8) Sentenced Offender--a youth sent to TYC under the 
provisions of the Determinate Sentence Act, as codified by the Texas 
Family Code. 
(9) Severity of Offense--the degree of an offense as defined 
by the Texas Penal Code or relevant federal statute and any of the fol­
lowing applicable aggravating factors: 
(A) sex offense as identified in §62.001 of the Texas 
Code of Criminal Procedure; 
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(B) felony against a person; 
(C) possession or use of a firearm during the commis­
sion of the committing offense. 
[(1) Minimum Length of Stay--the factor in the placement 
and movement system which is the predetermined minimum period of 
time a youth will be assigned to live in a residential placement. TYC 
has established two types of minimum lengths of stay requirements 
for TYC youth, classification minimum length of stay, and assigned 
disciplinary minimum length of stay. This rule primarily addresses 
classification minimum length of stay.] 
[(2) Minimum period of confinement--the period of time 
established by law that a youth sentenced to commitment in TYC shall 
be confined in a TYC residential placement. The minimum period of 
confinement is the earliest of:] 
[(A) completion of the sentence, or] 
[(B) ten (10) years for youth sentenced for capital mur­
der; three (3) years for youth sentenced for an aggravated controlled 
substance felony or a felony of the first degree; two (2) years for a 
felony of the second degree; and one (1) year for a felony of the third 
degree.] 
[(3) Classification minimum length of stay--a minimum 
length of stay directly associated with each classification established 
on initial commitment, for youth recommitted for the commission of 
a felony or high-risk offense, and for youth found at an administrative 
Level I hearing to have committed a felony or high-risk offense.] 
[(4) Assigned disciplinary minimum length of stay--the 
minimum length of stay assigned to a youth as a disciplinary conse­
quence for behavior.] 
(d) Minimum Length of Stay. 
(1) Minimum Length of Stay Assigned upon Commitment. 
The initial minimum length of stay applies only to non-sentenced of­
fenders. The initial minimum length of stay is calculated based on the 
severity of the committing offense and an assessment of the danger the 
youth poses to the community. 
(A) Youth whose committing offense is of high severity 
will be assigned the following minimum length of stay: 
ing level; 
(i) 24 months, for youth with a high assessment rat-
rating level; or 
(ii) 18 months, for youth with a medium assessment 
(iii) 15 months, for youth with a low assessment rat­
ing level. 
(B) Youth whose committing offense is of moderate 
severity will be assigned the following minimum length of stay: 
(i) 15 months, for youth with a high assessment rat­
ing level; 
(ii) 12 months, for youth with a medium assessment 
rating level; or 
(iii) 12 months, for youth with a low assessment rat­
ing level. 
(C) Youth whose committing offense is of low severity 
will be assigned the following minimum length of stay: 
(i) 12 months, for youth with a high assessment rat­
ing level; 
(ii) 9 months, for youth with a medium assessment 
rating level; or 
(iii) 9 months, for youth with a low assessment rat­
ing level. 
(2) Minimum Length of Stay Assigned upon Parole Revo­
cation. 
(A) A minimum length of stay may also be assigned by 
a TYC administrative law judge during a parole revocation hearing. 
This type of minimum length of stay may be assigned to sentenced 
offenders or non-sentenced offenders. The minimum length of stay will 
be based on the revocation offense proven at the hearing. Youth whose 
parole is revoked will be assigned the following minimum length of 
stay: 
(i) 9 months, for youth found to have engaged in 
felony level conduct; 
(ii) 6 months, for youth found to have broken a fed­
eral, state, or other law that is not a felony grade offense; or 
(iii) 3 months, for youth found to have violated a 
condition of parole that is not also a violation of law. 
(B) A designated minimum length of stay may be re­
duced by the administrative law judge if extenuating circumstances to 
the offense are found at the parole revocation hearing. 
[(1) Sentenced offenders shall serve the time assessed by 
the juvenile court, until the earliest of:] 
[(A) release approved by the committing court;] 
[(B) completion of the sentence; or] 
[(C) completion of the minimum period of confine­
ment.] 
[(2) Type A violent offenders must complete a minimum 
length of stay of 24 months.] 
[(3) Type B violent offenders must complete a minimum 
length of stay of 12 months.] 
[(4) Chronic serious offenders, controlled substances deal­
ers, and firearms offenders must complete a minimum length of stay of 
12 months.] 
[(5) General offenders must complete a minimum length of 
stay of nine (9) months on initial commitment. General offenders on 
recommitment, or returning as a result of a Level I due process hearing 
for a non-felony, non-high risk offense have no minimum length of 
stay. (See subsection (c)(3) of this section).] 
[(6) A Violator of Conduct Indicating a Need for Supervi­
sion (CINS) Probation has no minimum length of stay.] 
(e) Minimum Period of Confinement. The minimum period of 
confinement applies only to sentenced offenders. The minimum period 
of confinement is: 
(1) ten years for youth sentenced for capital murder; 
(2) three years for youth sentenced for an aggravated con­
trolled substance felony or a felony of the first degree; 
(3) two years for a felony of the second degree; and 
(4) one year for a felony of the third degree. 
(f) [(e)] Creditable Time for Non-Sentenced Offenders. 
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(1) Upon admission [On initial classification], the mini­
mum length of stay shall be counted from the first day a youth reaches 
any TYC operated or assigned facility. 
(2) On recommitment, the minimum length of stay shall 
be counted from the first day a youth reaches any TYC operated or as­
signed facility, and shall run concurrently with any incomplete min­
imum length of stay requirements. [and any incomplete minimum 
length of stay at the time of recommitment is eliminated; unless:] 
(A) A [a] youth who is recommitted for the same con­
duct following an appeal of the original commitment[, in which case 
the youth] shall be given credit toward completion of the new mini­
mum length of stay for any time spent in TYC custody as a result of 
the original commitment; or 
(B) A [a] youth who is recommitted for the same con­
duct for which a Level I [or II] hearing has already been held[, in which 
case the youth] shall be given credit toward completion of the new min­
imum length of stay for the time already served as a result of that [Level 
I or II] hearing. 
[(3) On TYC reclassification, if previous classification 
minimum length of stay:] 
[(A) has been completed, the new classification mini­
mum length of stay shall be counted from the date of the most recent 
due process hearing; and] 
[(B) has not yet been completed, the new classification 
minimum length of stay shall be counted from the completion of the 
previous minimum length of stay.] 
(3) [(4)] After the count begins, all time spent in program, 
on furlough or in detention or jail (except as a disposition in a crim­
inal case) will be counted toward meeting a minimum length of stay 
requirement. 
(4) [(5)] Time spent as an escapee from a TYC placement 
or  time  spent in  jail or a court ordered placement in an adult correc­
tional residential program as disposition in a criminal case shall not be 
counted toward meeting the minimum length of stay requirement. 
(g) [(f)] Creditable Time for Sentenced Offenders. 
(1) For sentenced offenders committed prior to June 9, 
2007, [On initial classification,] the minimum period of confinement 
shall be counted from the first day a youth reaches any TYC residential 
placement. [operated or assigned facility. Only time spent in a TYC 
assigned facility shall be credited toward completion of minimum 
period of confinement.] 
(2) For sentenced offenders committed on or after June 9, 
2007, credit shall be granted toward completion of the minimum period 
of confinement for time spent in a secure detention facility in connec­
tion with the committing case prior to admission to TYC. S[ entenced 
offenders will be credited with days detained in connection with the 
committing case. Time will be credited at the end of the total sen­
tence. Refer to §85.95 of this title (relating to Discharge/Transfer of 
Custody).] 
(3) Regardless of the date of commitment: 
(A) once a youth reaches a TYC placement and is cred­
ited with any applicable time in detention, only time spent in a TYC 
residential placement shall be credited toward completion of the mini­
mum period of confinement; and 
(B) credit shall be granted toward completion of the 
sentence for time spent in a secure detention facility in connection with 
the committing case prior to admission to TYC. 
(h) Concurrent Commitments. If a youth is committed to TYC 
under both determinate and indeterminate commitment orders, the de­
terminate commitment order will have precedence. 
(1) The minimum period of confinement and minimum 
length of stay will run concurrently. The youth will be managed as a 
sentenced offender until discharged from the determinate commitment. 
(2) If a youth completes the determinate sentence prior to 
meeting discharge criteria for the indeterminate commitment, the youth 
will be: 
(A) discharged from the determinate commitment; 
(B) reassessed for rehabilitation needs under the inde­
terminate commitment; and 
(C) required to serve any remaining minimum length of 
stay associated with the indeterminate commitment. 
[(g) Restrictions.] 
[(1) All minimum lengths of stay will run consecutively 
except when a youth is recommitted.] 
[(2) Classification minimum lengths of stay must be com­
pleted before any assigned disciplinary minimum length of stay be­
gins.] 
[(3) Certain youth may be eligible for transition to medium 
restriction to complete the minimum length of stay requirement in ac­
cordance with §85.55 of this title (relating to Program Completion for 
Other Than Sentenced Offenders).] 
[(4) For other procedures affecting minimum length of stay 
refer to §95.7 of this title (relating to Reclassification Consequence), 
§95.9 of this title (relating to Parole Revocation Consequence), and 
§95.11 of this title.] 
(i) [(h) Waivers and] Reductions to Minimum Length of stay. 
(1) The [classification] minimum length of stay require­
ment           
[the deputy executive director in extenuating circumstances] when  it  is  
determined [documented] that the minimum length of stay is not justi­
fied because of the nature of the [youth’s classifying] offense  and  of­
fense history or when it is determined that the youth has made sufficient 
progress in treatment programs. 
(2) Upon recommendation by the facility administrator, the 
division director over residential services may reduce a youth’s min
imum length of stay up to three months due to positive progress in 
treatment programs so long as the youth serves at least nine months in 
a residential placement. [The disciplinary assigned minimum length of 
stay may be reduced in accordance with §95.11 of this title.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
may be reduced by appeal to the TYC executive commissioner
­
Filed with the Office of the Secretary of State on November 10, 
2008. 
TRD-200805879 
Cheryln K. Townsend 
Executive Commissioner 
Texas Youth Commission 
Earliest possible date of adoption: December 21, 2008 
For further information, please call: (512) 424-6014 
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TITLE 4. AGRICULTURE 
PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 
CHAPTER 19. QUARANTINES AND 
NOXIOUS AND INVASIVE PLANTS 
SUBCHAPTER U. ASIAN CITRUS PSYLLID 
QUARANTINE 
4 TAC §19.411, §19.413 
The Texas Department of Agriculture withdraws the emergency 
adoption of the amendments to §19.411 and §19.413 which ap­
peared in the September 12, 2008, issue of the Texas Register 
(33 TexReg 7653). 
Filed with the Office of the Secretary of State on November 5, 
2008. 
TRD-200805817 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: November 5, 2008 
For further information, please call: (512) 463-4075 
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TITLE 1. ADMINISTRATION 
PART 7. STATE OFFICE OF 
ADMINISTRATIVE HEARINGS 
CHAPTER 155. RULES OF PROCEDURES 
1 TAC §§155.1, 155.3, 155.5, 155.7, 155.9, 155.11, 155.13, 
155.15, 155.17, 155.19, 155.21, 155.23, 155.25, 155.27, 
155.29 - 155.31, 155.33, 155.35, 155.37, 155.39, 155.41, 
155.43, 155.45, 155.47, 155.49, 155.51, 155.53, 155.55 -
155.57, 155.59 
The State Office of Administrative Hearings (SOAH) adopts the 
repeal of §§155.1, 155.3, 155.5, 155.7, 155.9, 155.11, 155.13, 
155.15, 155.17, 155.19, 155.21, 155.23, 155.25, 155.27, 
155.29, 155.30, 155.31, 155.33, 155.35, 155.37, 155.39, 
155.41, 155.43, 155.45, 155.47, 155.49, 155.51, 155.53, 
155.55, 155.56, 155.57, and 155.59. The repeals are adopted 
without changes to the proposal as published in the July 4, 
2008, issue of the Texas Register (33 TexReg 5089). 
The existing rules have been developed to provide a uniform set 
of procedural rules to be followed in contested cases at SOAH. 
Repeal of the existing rules will allow the simultaneous adoption 
of new rules, which are being concurrently adopted, that remain 
uniform in application, but provide better and more helpful or­
ganization. 
No comments were received during the 30-day comment period. 
The repeals are adopted under Government Code, Chapter 
2003, §2003.050, which authorizes the State Office of Ad­
ministrative Hearings to conduct contested case hearings and 
requires SOAH to promulgate procedural rules for hearings, and 
Government Code, Chapter 2001, §2001.004, which requires 
agencies to promulgate rules of practice setting forth the nature 
and requirements of formal and informal procedures. 
The repeals affect Government Code, Chapters 2001 and 2003. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 6, 
2008. 
TRD-200805829 
Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearings 
Effective date: November 26, 2008 
Proposal publication date: July 4, 2008 
For further information, please call: (512) 475-4931 
CHAPTER 155. RULES OF PROCEDURE 
The State Office of Administrative Hearings (SOAH) adopts 
new Chapter 155, Subchapter A, §§155.1, 155.3, 155.5, 155.7, 
and 155.9; Subchapter B, §155.51 and §155.53; Subchap­
ter C, §155.101 and §155.103; Subchapter D, §§155.151, 
155.153, 155.155, and 155.157; Subchapter E, §155.201, 
Subchapter F, §155.251; Subchapter G, §§155.301, 155.303, 
155.305, and 155.307; Subchapter H, §155.351; Subchapter 
I, §§155.401, 155.403, 155.405, 155.407, 155.409, 155.411, 
155.413, 155.415, 155.417, 155.419, 155.421, 155.423, 
155.425, 155.427, 155.429, and 155.431; and Subchapter J, 
§§155.501, 155.503, 155.505, and 155.507, which provide 
a uniform set of procedural rules to be followed in contested 
cases at SOAH. Sections 155.201, 155.251, 155.305, 155.307, 
155.351, 155.413, 155.423, 155.501, and 155.505 are adopted 
with changes to the proposed text, as published in the July 4, 
2008, issue of the Texas Register (33 TexReg 5090).  Sections  
155.1, 155.3, 155.5, 155.7, 155.9, 155.51, 155.53, 155.101, 
155.103, 155.151, 155.153, 155.155, 155.157, 155.301, 
155.303, 155.401, 155.403, 155.405, 155.407, 155.409, 
155.411, 155.415, 155.417, 155.419, 155.421, 155.425, 
155.427, 155.429, 155.431, 155.503, and 155.507 are adopted 
without changes to the proposed text and will not be republished. 
The new rules replace the current rules, which are being simulta­
neously adopted for repeal. In general, the new rules do not sub­
stantially change SOAH’s existing rules. The new rules are being 
adopted to clarify wording, to delete unnecessary language, and 
to provide better and more helpful organization. 
New Subchapter A is entitled General and contains §§155.1, 
155.3, 155.5, 155.7, and 155.9. These sections set out SOAH’s 
rules concerning purpose; application and construction of this 
chapter; definitions; computation of time; and SOAH’s seal. 
New Subchapter B is entitled Docketing--Filing a Contested 
Case and contains §155.51 and §155.53. These sections set 
out SOAH’s rules concerning jurisdiction and request to docket 
case. 
New Subchapter C is entitled Filing and Service of Documents 
and contains §155.101 and §155.103. These sections set out 
SOAH’s rules concerning filing documents and service of docu­
ments on parties. 
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New Subchapter D is entitled Judges and contains §§155.151, 
155.153, 155.155, and 155.157. These sections set out SOAH’s 
rules concerning assignment of judges to cases; powers and 
duties; orders; and sanctioning authority. 
New Subchapter E is entitled Representation of Parties and 
contains §155.201. This section sets out SOAH’s rules con­
cerning representation of parties and is adopted with changes. 
The change is nonsubstantive; it removes the website citation 
of the Board of Law Examiners, and instead directs the reader 
to search for the rule on the Board of Law Examiners website. 
New Subchapter F is entitled Discovery and contains §155.251. 
This section sets out SOAH’s rules concerning discovery and is 
adopted with changes. The changes are nonsubstantive. In sub­
section (c), paragraph (1), the word "submitted" is replaced with 
the word "served". In subsection (d), the wording is changed 
to clarify when a motion to compel discovery should be filed. 
Specifically, the changes to subsection (d) are as follows: in the 
second sentence the word "The" is replaced by the words "Un­
less otherwise ordered, a", and in the same sentence, the words 
"seeking discovery shall file a motion to compel  within  ten days  
of receipt of the pertinent objection or" are deleted, and the word 
"alleged" is changed to "alleging"; also in the same sentence, 
after the word "discovery", the  words  "shall  file a motion to com­
pel no later than 14 days before the first day of the hearing on 
the merits" are added to complete the sentence. Subsection (f), 
Sealing records, is removed from §155.251 and inserted verba­
tim into §155.423 as subsection (g). The subsections following 
subsection (f) in §155.251 are changed to conform to the outline; 
specifically, subsection (g) becomes subsection (f) and subsec­
tion (h) becomes subsection (g). 
New Subchapter G is entitled Pleadings and Motions and 
contains §§155.301, 155.303, 155.305, and 155.307. These 
sections set out SOAH’s rules concerning required form of 
pleadings; effect of signing pleadings; motions, generally; and 
continuance. Sections 155.305 and 155.307 are adopted with 
changes. The changes are nonsubstantive. In §155.305, 
subsection (b), paragraph (2), subparagraphs (A) and (B), 
brackets are added to distinguish instructional language. In 
subparagraph (A), the brackets are added before the word 
"succinct" and after the word "resolution." In subparagraph (B), 
the brackets are added before the word "succinctly" and after 
the word "attempts." In §155.307, subsection (a), paragraph 
(3); subsection (b); subsection (c); and subsection (d) and in 
paragraph (2) of that subsection, the word "hearing" is replaced 
with  the word "proceeding." Also, in subsection (c) the reference 
to §155.305(b) of this title (relating to Motion, Generally), is 
changed to reference §155.103 of this title (relating to Service 
of Documents on Parties) instead, which conforms better to the 
meaning of "Date of service." 
New Subchapter H is entitled Mediation and contains §155.351. 
This section sets out SOAH’s rules concerning mediations. Sec­
tion 155.351 is adopted with changes. The changes are non-
substantive. In subsection (a), paragraph (2), the word "motion" 
is replaced with the word "request," and in paragraph (3) of that 
same section, the words "the proposed" is replaced with the word 
"a." 
New Subchapter I is entitled Hearings and Prehearings and 
contains §§155.401, 155.403, 155.405, 155.407, 155.409, 
155.411, 155.413, 155.415, 155.417, 155.419, 155.421, 
155.423, 155.425, 155.427, 155.429, and 155.431. These sec­
tions set out SOAH’s rules concerning notice of hearing; venue; 
participation by telephone or videoconference; interpreters, 
public attendance and comment; media coverage; redaction 
of documents; party agreements; stipulations; consideration of 
policy not incorporated in referring agency’s rules; certification 
of questions; making a record of the proceeding; procedure at 
hearing; burden of proof; evidence; and conduct and decorum. 
Section 155.413 is adopted with changes. The changes are 
nonsubstantive. In subsection (a), the wording is changed to 
show the word "document" as plural, and after the acronym 
SOAH, the following words were added to the sentence: "..., 
including exhibits offered at hearing,..." Section 155.423 is 
adopted with changes. The changes are nonsubstantive. In 
§155.423, subsection (g) has been added. The wording for the 
subsection was transferred from §155.251, subsection (f), to 
this section because the topic of "sealing records" is a better fit 
in the subchapter dealing with Hearings and Prehearings. 
New Subchapter J is entitled Disposition of Case and contains 
§§155.501, 155.503, 155.505, and 155.507. These sections 
set out SOAH’s rules concerning default proceedings; dismissal 
proceedings; summary disposition; and proposal for decision. 
Sections 155.501 and 155.505 are adopted with changes. The 
changes are nonsubstantive. In §155.501, subsection (a), the 
words "provided or served" are changed to read "served or pro­
vided." In the same section, the last sentence that reads "Failure 
to allege sufficient facts to support a default will result in denial 
of the relief sought" is deleted. In subsection (b), paragraph (1), 
the words "provided to" are changed to read "received by" and 
after the word "party", the sentence that reads "under Tex. Gov’t 
Code Chapter 2001 and §155.401 of this title (relating to Notice 
of Hearing)" is deleted. In subsection (e) of the same section, 
paragraph (1), subparagraph (A), the word "or" is moved down to 
subparagraph (B) and subparagraph (C) is added which reads, 
"deny the relief sought if the notice of hearing fails to establish 
the necessary elements of the case." In §155.505, subsection 
(c), paragraph (1), the words "an opposing party’s" are deleted 
from the sentence. 
No comments were received during the 30-day comment period. 
However,  SOAH  did receive a late comment  by  the Texas  De­
partment of Insurance (TDI). Based on some of the comments 
TDI made resulted in SOAH making some of the clarifications 
listed above. 
SUBCHAPTER A. GENERAL 
1 TAC §§155.1, 155.3, 155.5, 155.7, 155.9 
The new rules are adopted under Government Code, Chapter 
2003, §2003.050, which authorizes the State Office of Admin­
istrative Hearings to conduct contested case hearings and re­
quires SOAH to promulgate procedural rules for hearings, and 
Government Code, Chapter 2001, §2001.004, which requires 
agencies to promulgate rules of practice setting forth the nature 
and requirements of formal and informal procedures. 
The provisions to which the adopted new rules relate affect Gov­
ernment Code, Chapters 2001 and 2003. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 6, 
2008. 
TRD-200805830 
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Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearings 
Effective date: November 26, 2008 
Proposal publication date: July 4, 2008 
For further information, please call: (512) 475-4931 
SUBCHAPTER B. DOCKETING--FILING A 
CONTESTED CASE 
1 TAC §155.51, §155.53 
The new rules are adopted under Government Code, Chapter 
2003, §2003.050, which authorizes the State Office of Admin­
istrative Hearings to conduct contested case hearings and re­
quires SOAH to promulgate procedural rules for hearings, and 
Government Code, Chapter 2001, §2001.004, which requires 
agencies to promulgate rules of practice setting forth the nature 
and requirements of formal and informal procedures. 
The provisions to which the adopted new rules relate affect Gov­
ernment Code, Chapters 2001 and 2003. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 6, 
2008. 
TRD-200805831 
Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearings 
Effective date: November 26, 2008 
Proposal publication date: July 4, 2008 
For further information, please call: (512) 475-4931 
♦ ♦ ♦ 
SUBCHAPTER C. FILING AND SERVICE OF 
DOCUMENTS 
1 TAC §155.101, §155.103 
The new rules are adopted under Government Code, Chapter 
2003, §2003.050, which authorizes the State Office of Admin­
istrative Hearings to conduct contested case hearings and re­
quires SOAH to promulgate procedural rules for hearings, and 
Government Code, Chapter 2001, §2001.004, which requires 
agencies to promulgate rules of practice setting forth the nature 
and requirements of formal and informal procedures. 
The provisions to which the adopted new rules relate affect Gov­
ernment Code, Chapters 2001 and 2003. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 6, 
2008. 
TRD-200805832 
Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearing 
Effective date: November 26, 2008 
Proposal publication date: July 4, 2008 
For further information, please call: (512) 475-4931 
SUBCHAPTER D. JUDGES 
1 TAC §§155.151, 155.153, 155.155, 155.157 
The new rules are adopted under Government Code, Chapter 
2003, §2003.050, which authorizes the State Office of Admin­
istrative Hearings to conduct contested case hearings and re­
quires SOAH to promulgate procedural rules for hearings, and 
Government Code, Chapter 2001, §2001.004, which requires 
agencies to promulgate rules of practice setting forth the nature 
and requirements of formal and informal procedures. 
The provisions to which the adopted new rules relate affect Gov­
ernment Code, Chapters 2001 and 2003. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 6, 
2008. 
TRD-200805833 
Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearings 
Effective date: November 26, 2008 
Proposal publication date: July 4, 2008 
For further information, please call: (512) 475-4931 
♦ ♦ ♦ 
SUBCHAPTER E. REPRESENTATION OF 
PARTIES 
1 TAC §155.201 
The new rule is adopted under Government Code, Chapter 
2003, §2003.050, which authorizes the State Office of Ad­
ministrative Hearings to conduct contested case hearings and 
requires SOAH to promulgate procedural rules for hearings, and 
Government Code, Chapter 2001, §2001.004, which requires 
agencies to promulgate rules of practice setting forth the nature 
and requirements of formal and informal procedures. 
The provisions to which the adopted new rule relates affects 
Government Code, Chapters 2001 and 2003. 
§155.201. Representation of Parties. 
(a) Representation for individuals. An individual may repre­
sent himself or herself or may appear by authorized representative. 
(b) Appearance by authorized representative. A party’s autho­
rized representative shall enter an appearance with SOAH that contains 
the representative’s mailing address and telephone and facsimile num­
bers. If the party’s representative is not licensed to practice law in Texas 
and the authority of the representative is challenged, the representative 
must show authority to appear as the party’s representative. 
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(c) Nonresident attorney. An attorney who is a resident of and 
licensed to practice law in another state and who is not an active mem­
ber of the State Bar of Texas shall comply with the requirements of 
Tex. Gov’t Code §82.0361 and Rule XIX of the Rules Governing Ad­
mission to the Bar of Texas before entering an appearance on behalf of 
a party at SOAH. Rule XIX may be found on the website of the Board 
of Law Examiners. 
(d) Attorney in charge. When more than one attorney makes 
an appearance on behalf of a party, the attorney whose signature first 
appears on the initial pleading for a party shall be the attorney in charge 
for that party unless another attorney is specifically designated in writ­
ing. Unless otherwise ordered by the judge, all communications sent 
by SOAH or other parties regarding the matter shall be sent to the at­
torney in charge. 
(e) Motion to withdraw as counsel. The attorney of record or 
authorized representative seeking to withdraw shall file a motion to 
withdraw and shall provide in the motion a mailing address and tele­
phone number for the party. If the party is to be represented by another 
attorney, the motion shall include the mailing address, telephone num­
ber, and any facsimile number of the substitute attorney. A party’s at­
torney of record or authorized representative shall remain as such until 
a motion to withdraw is filed and granted by the judge. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 6, 
2008. 
TRD-200805834 
Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearings 
Effective date: November 26, 2008 
Proposal publication date: July 4, 2008 
For further information, please call: (512) 475-4931 
SUBCHAPTER F. DISCOVERY 
1 TAC §155.251 
The new rule is adopted under Government Code, Chapter 
2003, §2003.050, which authorizes the State Office of Ad­
ministrative Hearings to conduct contested case hearings and 
requires SOAH to promulgate procedural rules for hearings, and 
Government Code, Chapter 2001, §2001.004, which requires 
agencies to promulgate rules of practice setting forth the nature 
and requirements of formal and informal procedures. 
The provisions to which  the adopted new  rule  relates affect Gov­
ernment Code, Chapters 2001 and 2003. 
§155.251. Discovery. 
(a) Commencement of discovery. Discovery may begin when 
SOAH acquires jurisdiction under §155.51 of this title (relating to Ju­
risdiction). 
(b) Discovery rights. Parties have the discovery rights pro­
vided in this section, the APA, and the TRCP, except the provisions 
relating to the discovery control plans. Discovery rights may be modi­
fied or changed by the judge. For cases not adjudicated under the APA, 
the judge will determine what discovery, if any, will be permitted. 
(c) Forms of discovery. Parties may use the forms of discovery 
provided by the TRCP, with the following modifications: 
(1) Discovery period. Discovery responses and deposi­
tions must be completed by the tenth day before the hearing on the 
merits begins unless otherwise ordered by the judge or agreed by the 
parties. Discovery requests shall be served at least 30 days before the 
end of the discovery period. 
(2) Copies. Copies of discovery requests and answers to 
those requests shall not be filed with  SOAH  unless directed by the  
judge, or in support of a motion to compel, motion for protective order, 
or motion to quash. 
(3) Response. The judge may establish deadlines as neces­
sary for discovery requests and responses. If the judge does not estab­
lish a deadline, responses to discovery requests, except for notices of 
depositions, shall be made within 20 days after receipt. 
(4) Depositions. 
(A) The APA governs the taking and use of depositions 
unless otherwise provided by law. 
(B) Except with permission of the judge upon a show­
ing of good cause or upon agreement by all parties, the following apply: 
(i) All parties must receive at least seven days’ no­
tice of a deposition. 
(ii) No party or side may examine or cross-examine 
an individual witness for more than six hours. 
(iii) Brief breaks taken during the deposition do not 
count in the calculation of the period for a deposition. 
(5) Requests for admissions. Unless the judge directs oth­
erwise, each party may serve no more than 25 requests on any other 
party. 
(6) Interrogatories. Each party may serve no more than two 
sets of interrogatories to any other party unless the judge directs oth­
erwise. The number of questions, including subsections, in a set of 
interrogatories shall be limited to require no more than 25 answers. 
(7) In camera inspections. If a party’s objection to a dis­
covery request is based on a claim of privilege or an exemption under 
the TRCP, and a motion to compel is timely filed, the burden is on the 
objecting party to request an in camera inspection and to provide the 
documents for review under seal. The request shall state the factual and 
legal bases that support the claimed privilege or exemption and shall 
comply with the provisions of §155.101(b)(2) of this title (relating to 
Filing Documents). 
(d) Motions to compel. Unless otherwise ordered, a party al­
leging failure to comply with discovery shall file a motion to compel 
no later than 14 days before the first day of the hearing on the merits. 
(e) Certificate of conference. The parties and their authorized 
representatives shall cooperate in discovery and shall endeavor to make 
any agreements reasonably necessary for the efficient disposition of the 
case. All discovery motions shall include a certificate of conference 
complying substantially with §155.305(b)(2) of this title (relating to 
Motions, Generally). 
(f) Subpoenas. Except in TCEQ and PUC cases, requests for 
issuance of subpoenas or commissions shall be directed to the refer­
ring agency. Any such requests shall comply with the APA and the 
applicable agency procedure, if any, regarding issuance of subpoenas 
or commissions. Disputes over whether a request complies with appli­
cable law will be resolved by the judge. In TCEQ and PUC cases, a 
request shall be submitted in accordance with those agencies’ rules. 
33 TexReg 9454 November 21, 2008 Texas Register 
♦ ♦ ♦ 
(g) Confidentiality. Nothing in this section excuses compli­
ance with law concerning the confidentiality of certain records, includ­
ing medical or mental health records. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 6, 
2008. 
TRD-200805835 
Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearings 
Effective date: November 26, 2008 
Proposal publication date: July 4, 2008 
For further information, please call: (512) 475-4931 
SUBCHAPTER G. PLEADINGS AND 
MOTIONS 
1 TAC §§155.301, 155.303, 155.305, 155.307 
The new rules are adopted under Government Code, Chapter 
2003, §2003.050, which authorizes the State Office of Admin­
istrative Hearings to conduct contested case hearings and re­
quires SOAH to promulgate procedural rules for hearings, and 
Government Code, Chapter 2001, §2001.004, which requires 
agencies to promulgate rules of practice setting forth the nature 
and requirements of formal and informal procedures. 
The provisions to which the adopted new rules relate affect Gov­
ernment Code, Chapters 2001 and 2003. 
§155.305. Motions, Generally. 
(a) Purpose and effect of motions. To make any request, in­
cluding a request to change a setting or obtain a ruling, order, or any 
other procedural relief from the judge, a party shall file a written  mo­
tion. The motion shall describe specifically the action requested and 
the basis for the requested action. The mere filing of a motion that has 
not been ruled on by the judge, even if uncontested or agreed, does 
not serve to grant the motion or to change or extend any time limit or 
deadline established by statute, rule, or order, or operate to continue or 
delay any setting by SOAH or the judge. 
(b) General requirements for motions. Except as provided in 
this section or chapter, all motions shall: 
(1) be filed in writing no later than seven days before the 
date of the hearing; except, for good cause demonstrated in the motion, 
the judge may consider a motion filed after that time or presented orally 
at a hearing; 
(2) include a certificate of conference that complies sub­
stantially with one of the following examples: 
(A) Example one: "Certificate of Conference: I certify 
that I conferred with name of other party or other party’s authorized 
representative on date about this motion {Succinct statement of other 
party’s position on the action sought and/or a statement that the parties 
negotiated in good faith but were unable to resolve their dispute before 
submitting it to the judge for resolution.} Signature." 
(B) Example two: "Certificate of Conference: I certify 
that I made reasonable but unsuccessful attempts to confer with name of 
other party or other party’s authorized representative on date or dates 
about this motion {Succinctly describe these attempts.} Signature." 
(3) include a reference in the motion’s title to a request for 
a hearing on the motion if the moving party seeks a hearing; and 
(4) if requesting an extension of an established deadline, 
include: 
(A) a proposed date for the deadline; and 
(B) a certificate of conference that complies substan­
tially with one of the examples set out in paragraph (2) of this sub­
section. 
(c) Responses to motions generally. Except as provided in this 
section or chapter, responses to motions described in subsection (b) of 
this section shall be in writing and filed on the  earlier of:  
(1) five days after receipt of the motion; or 
(2) the date and time of the hearing; however, if the judge 
finds a good reason has been shown, late-filed responses to written mo­
tions may be presented orally at hearing. 
(d) Motions to intervene or for party status. Motions for party 
status shall be filed no later than 20 days prior to the date the case is 
set for hearing. Responses to such motions shall be filed no later than 
seven days after the motion is served on other parties. 
(e) Other motions. Motions to reopen the record under 
§155.153(a)(4) of this title (relating to Powers and Duties), to compel 
and for protective orders under §155.251 of this title (relating to Dis­
covery), to set aside a default under §155.501(d) of this title (relating 
to Default Proceedings), to set aside a dismissal for failure to prosecute 
under §155.503(a) of this title (relating to Dismissal Proceedings), 
and for summary disposition under §155.505 (relating to Summary 
Disposition), shall be governed by the referenced sections. 
§155.307. Continuance. 
(a) Contents. Motions for continuance shall include: 
(1) a statement of the number of motions for continuance 
previously filed in the case by each party; 
(2) the specific reason for the continuance; 
(3) at least three proposed dates for the rescheduled pro­
ceeding, or a deadline by which the movant will confer with the non­
moving parties to submit three agreed proposed dates; and 
(4) a certificate of conference that complies substantially 
with one of the examples set out in §155.305(b)(2) of this title (relating 
to Motions, Generally). 
(b) Date of filing. Motions for continuance shall be filed no 
later than five days before the date of the proceeding, except, if the 
judge finds a good reason has been demonstrated, the judge may con­
sider a motion filed after that time or presented orally at the proceeding. 
(c) Date of service. Motions for continuance shall be served 
in accordance with §155.103 of this title (relating to Service of Docu­
ments on Parties). However, a motion for continuance that is filed five 
days or less before the date of the proceeding shall be served: 
(1) by personal or facsimile delivery on the same day it is 
filed with SOAH, if feasible; or 
(2) if same-day service is not feasible, by overnight deliv­
ery on the next business day. 
(d) Responses to written motions for continuance. Responses 
to written motions for continuance shall be in writing, except a response 
to a written motion for continuance filed on the date of the proceeding 
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may be presented orally at the proceeding. Responses to motions for 
continuance shall be filed on the  earlier of:  
(1) three days after receipt of the motion; or 
(2) the date and time of the proceeding. 
(e) Consequences of failure to appear when a motion for con­
tinuance has not been ruled on. A case is subject to default or dismissal 
for a party’s failure to appear at a scheduled hearing in which a motion 
for continuance has not been ruled on by the judge, even when the mo­
tion is agreed or unopposed. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 6, 
2008. 
TRD-200805836 
Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearings 
Effective date: November 26, 2008 
Proposal publication date: July 4, 2008 
For further information, please call: (512) 475-4931 
♦ ♦ ♦ 
SUBCHAPTER H. MEDIATION 
1 TAC §155.351 
The new rule is adopted under Government Code, Chapter 
2003, §2003.050, which authorizes the State Office of Ad­
ministrative Hearings to conduct contested case hearings and 
requires SOAH to promulgate procedural rules for hearings, and 
Government Code, Chapter 2001, §2001.004, which requires 
agencies to promulgate rules of practice setting forth the nature 
and requirements of formal and informal procedures. 
The provisions to which the adopted new rule relates affect Gov­
ernment Code, Chapters 2001 and 2003. 
§155.351. Mediation. 
(a) Requesting mediation. 
(1) A party may request mediation in writing, or orally dur­
ing a prehearing conference or hearing. 
(2) A request for mediation must be based on a good faith 
belief that the parties may be able to resolve all or a portion of their 
dispute in mediation. 
(3) A party may object to a request for mediation orally or 
in writing. 
(4) Mediation may not be used as a delay or discovery tac­
tic. 
(5) Mediation does not stay an existing procedural sched­
ule unless ordered by the presiding judge. 
(6) A judge may refer a case to mediation without agree­
ment of the parties. 
(b) Evaluation. 
(1) A party may request, or the judge may order, that a me­
diator evaluate whether a case is appropriate for mediation. 
(2) The mediator evaluating the case may conduct confi ­
dential, ex parte communications with the parties during the course of 
the evaluation. 
(3) The mediator will make a written recommendation to 
the judge. The written recommendation will be served on all parties. 
(c) Referral to mediation. 
(1) If a request for mediation is granted, the judge will refer 
the case to SOAH’s ADR Team Leader for assignment of a mediator, 
unless the parties have notified the judge that they intend to retain and 
pay a private mediator qualified in accordance with Tex. Civ. Prac. & 
Rem. Code Chapter 154. 
(2) The referral order may include requirements to facili­
tate the mediation. 
(d) Assignment of SOAH mediators. 
(1) SOAH’s ADR Team Leader will assign a qualified 
judge or judges to serve as mediator or co-mediators. 
(2) If either party promptly and with good cause objects to 
an appointed mediator, SOAH will appoint another qualified judge to 
serve as mediator. 
(3) The appointed mediator will not serve as presiding 
judge in the case. 
(e) Use of non-SOAH mediators. 
(1) Parties who agree to retain a non-SOAH qualified pri­
vate mediator shall notify the presiding judge within ten days of the 
mediator’s retention. 
(A) The notice must include the name, address, and 
telephone number of the non-SOAH mediator selected; a statement 
that the parties have entered into an agreement with the mediator 
regarding the mediator’s rate and method of compensation; and an 
affirmation that the mediator is qualified to serve according to Tex. 
Civ. Prac. & Rem. Code Chapter 154. 
(B) The judge shall issue an order specifying the date 
by which the mediation must be completed. 
(2) When a judge refers a TCEQ case to mediation, the 
mediation will be conducted by a TCEQ mediator unless a party or 
TCEQ’s Senior Mediator requests that SOAH conduct the mediation. 
TCEQ enforcement cases shall not be referred to mediation except on 
request of the Executive Director’s representative. 
(f) Confidentiality of mediation. 
(1) All communications in a mediation are confidential and 
subject to the provisions of the Governmental Dispute Resolution Act, 
Tex. Gov’t Code §2009.054 and Tex. R. Evid. 408. 
(2) The mediator shall not communicate about the medi­
ation with the presiding judge except to disclose in a written report, 
copied to all parties, whether the parties attended the mediation, 
whether the matter settled, and any other stipulations or matters the 
parties agree to be reported. 
(3) The mediator shall not be required to testify about com­
munications that occur in a mediation or to produce documents submit­
ted to the mediator. 
(g) Agreements reached in mediation.  
(1) Agreements reached by the  parties in mediation  shall  
be reduced to writing and signed by the parties before the end of the 
mediation, if possible. 
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(2) Whether an agreement signed by a governmental entity 
is subject to disclosure shall be determined in accordance with appli­
cable law. 
(h) Limits on mediator’s authority. 
(1) A mediator has no authority to order the parties to settle 
their dispute. 
(2) A mediator has no authority to issue orders in a case 
referred to mediation. Deadlines in the case may be extended only by 
order of the presiding judge. 
(i) This section does not limit the parties’ ability to settle cases 
without mediation. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 6,
2008. 
TRD-200805837 
Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearings 
Effective date: November 26, 2008 
 
Proposal publication date: July 4, 2008 
For further information, please call: (512) 475-4931 
SUBCHAPTER I. HEARINGS AND 
PREHEARINGS 
1 TAC §§155.401, 155.403, 155.405, 155.407, 155.409, 
155.411, 155.413, 155.415, 155.417, 155.419, 155.421, 
155.423, 155.425, 155.427, 155.429, 155.431 
The new rules are adopted under Government Code, Chapter 
2003, §2003.050, which authorizes the State Office of Admin­
istrative Hearings to conduct contested case hearings and re­
quires SOAH to promulgate procedural rules for hearings, and 
Government Code, Chapter 2001, §2001.004, which requires 
agencies to promulgate rules of practice setting forth the nature 
and requirements of formal and informal procedures. 
The provisions to which the adopted new rules relate affect Gov­
ernment Code, Chapters 2001 and 2003. 
§155.413. Redaction of Documents. 
(a) Redaction of personal identifiers. A person who files docu­
ments at SOAH, including exhibits offered at hearing, shall redact from 
the documents all personal identifiers that are: 
(1) protected by law from disclosure; or 
(2) unnecessary for resolution of the case. At the time of 
filing, SOAH personnel will not be responsible for screening docu­
ments for compliance with this rule. 
(b) Personal identifiers. "Personal identifiers" shall include: 
Social Security numbers, taxpayer identification numbers, full names 
of minors, full names of persons who are patients or clients in a 
health care setting, full names of persons who are victims of crimes, 
addresses and telephone numbers of commissioned peace officers, 
expunged criminal records, or records subject to a non-disclosure 
order issued by a court of this state unless allowed by law. 
(c) Protective measures. If the judge determines that personal 
identifiers are necessary to the resolution of the case, the judge may 
admit the information into the record under seal or employ appropriate 
protective measures. 
(d) Return to party for redaction. If the judge determines that 
the personal identifiers are not necessary to the resolution of the case, 
the judge may order the documents redacted prior to their admission 
into the record. 
§155.423. Making a Record of the Proceeding. 
(a) Record of proceedings. A record will be made of all con­
tested case proceedings. At the judge’s discretion, the making of a 
record of a prehearing conference may be waived. The actions taken at 
the prehearing conference may instead be reflected in a  written order.  
(b) Court reporters. Unless otherwise ordered by the judge, 
the referring agency shall provide a court reporter for any proceeding 
set to last longer than one day. 
(c) SOAH’s responsibility. For any proceeding in a docket 
set to last no longer than one day, SOAH is responsible for making 
a recording of the proceeding unless otherwise ordered by the judge. 
(d) Official record. The recording made by SOAH under sub­
section (c) of this section or the transcript prepared under subsection 
(e) of this section is the official record of the proceeding for purposes 
of all actions within SOAH’s jurisdiction. The judge may order a dif­
ferent means of making a record and may designate that record as the 
official record of the proceeding. 
(e) Transcripts. The court reporter shall make a stenographic 
record of the proceeding but shall prepare a transcript only on the re­
quest of a party or the judge. If a proceeding lasts longer than one day, 
the judge may order that a transcript be prepared. Costs of a transcript 
ordered by any party ordinarily shall be paid by that party. If SOAH 
has recorded the proceeding, the referring agency shall inform SOAH 
of the need to deliver a copy of the original recording to a court re­
porter. 
(1) The original transcript shall be filed with SOAH.  
(2) The transcript prepared according to these procedures 
becomes the official record of the proceedings for purposes of all ac­
tions within SOAH’s jurisdiction. 
(3) Proposed written corrections of purported transcript er­
rors must be filed with SOAH and served on the parties and the court 
reporter before issuance of the proposal for decision or final decision. 
The judge may establish deadlines for the filing of proposed corrections 
and responses. The transcript will be corrected only upon order of the 
judge. 
(f) Maintenance of exhibits and official record. The judge 
shall maintain all exhibits admitted during the proceeding and the 
official record of the proceeding. 
(1) The judge may allow the court reporter to retain the ex­
hibits and the recording of the proceeding, if applicable, while a tran­
script is being prepared. 
(2) The judge may retain the exhibits and transcript or 
recording to prepare for presentation of the proposal for decision to 
the referring agency. SOAH will send the exhibits and transcript or 
recording to the  referring agency no later  than  after:  
(A) the judge has issued the final decision; 
(B) the judge has issued the proposal for decision and 
the deadline for  filing exceptions and replies has passed. 
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(g) Sealing records. The judge may order all or part of the 
record sealed in accordance with applicable law or rule or upon a show­
ing of the following: 
(1) a specific, serious, and substantial interest that clearly 
outweighs the presumption of openness that applies to SOAH’s 
records; 
(2) any probable adverse effect that sealing will have upon 
the public health or safety; and 
(3) no less restrictive means than sealing the records will 
adequately and effectively protect the specific interest asserted. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 6, 
2008. 
TRD-200805838 
Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearings 
Effective date: November 26, 2008 
Proposal publication date: July 4, 2008 
For further information, please call: (512) 475-4931 
SUBCHAPTER J. DISPOSITION OF CASE 
1 TAC §§155.501, 155.503, 155.505, 155.507 
The new rules are adopted under Government Code, Chapter 
2003, §2003.050, which authorizes the State Office of Admin­
istrative Hearings to conduct contested case hearings and re­
quires SOAH to promulgate procedural rules for hearings, and 
Government Code, Chapter 2001, §2001.004, which requires 
agencies to promulgate rules of practice setting forth the nature 
and requirements of formal and informal procedures. 
The provisions to which  the adopted new  rules relate affect Gov­
ernment Code, Chapters 2001 and 2003. 
§155.501. Default Proceedings. 
(a) Default. If a party to whom a notice of hearing is served or 
provided under this section fails to appear for hearing, the judge may 
proceed in that party’s absence on a default basis. In the proposal for 
decision or final decision, the factual allegations listed in the notice of 
hearing will be deemed admitted. 
(b) Proof to support default. Any default proceeding under this 
section requires adequate proof of the following: 
(1) proper notice was received by the defaulting party; and 
(2) the notice included a disclosure in at least 12-point, 
bold-face type that the factual allegations listed in the notice could be 
deemed admitted, and the relief sought in the notice of hearing might 
be granted by default against the party that fails to appear at hearing. 
(c) Alternative showing of notice. In the alternative, when it 
is not possible to prove actual receipt of notice, a hearing may proceed 
on a default basis if: 
(1) the referring agency’s statute or rules authorize service 
of the notice of hearing by sending it to the party’s last known address 
as shown by the referring agency’s records; and 
(2) there is credible evidence that the notice of hearing was 
sent by first class or certified mail to such address. 
(d) Motion to set aside default. A party may file a motion no 
later than ten days after the hearing to set aside a default and to reopen 
the record if a proposal for decision or a final decision has not been 
issued. The judge may grant the motion, set aside the default, and 
reopen the hearing for good cause shown. 
(e) Judge’s authority. 
(1) If a party fails to appear at the hearing, the judge may: 
(A) grant a continuance or dismissal from SOAH’s 
docket to allow the referring agency to dispose of the case on a default 
basis under Tex. Gov’t Code §2001.056 and the referring agency’s 
rules; 
(B) issue a default proposal for decision or final deci­
sion; or 
(C) deny the relief sought if the notice of hearing fails 
to establish the necessary elements of the case. 
(2) The judge has the authority to determine whether 
proper and adequate notice under Tex. Gov’t Code Chapter 2001 and 
§155.401 of this title (relating to Notice of Hearing) was given. 
§155.505. Summary Disposition. 
(a) Final decision or proposal for decision on summary dispo­
sition. The judge may issue a final decision or a proposal for decision 
on all or part of a contested case without an evidentiary hearing. The 
evidence must show that there is no genuine issue as to any material 
fact and that a party is entitled to a decision in its favor as a matter of 
law. 
(b) Motions: deadlines, content, and format. 
(1) A motion for summary disposition must be filed at least 
30 days before the hearing on the merits unless otherwise ordered by 
the judge. 
(2) A motion shall include a separate statement that sets 
forth plainly and concisely all material facts that the moving party con­
tends are undisputed. 
(3) Each of the material facts stated to be undisputed shall 
be followed by a clear and specific reference to the supporting evidence. 
(4) A party’s failure to comply with these requirements 
may constitute sufficient grounds for denial of the motion. 
(c) Motions: summary disposition evidence. 
(1) A party’s motion for summary disposition may be based 
on pleadings, affidavits, materials obtained by discovery, matters offi ­
cially noticed, stipulations, authenticated or certified public, business, 
or medical records, or other admissible evidence. 
(2) Relevant portions of materials obtained by discovery 
may be relied upon to support or oppose a motion for summary dispo­
sition if: 
(A) copies are filed with the motion or response; and 
(B) a notice containing specific reference to the materi­
als is served on all parties. 
(d) Responses to motions: deadlines, content, and format. 
(1) A response to a motion shall be filed within 14 days of  
receipt of the motion. 
(2) The response shall include a separate statement that: 
33 TexReg 9458 November 21, 2008 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
(A) addresses each of the material facts contended by 
the moving party to be undisputed; and 
(B) indicates whether the responding party agrees or 
disagrees that the facts are undisputed. 
(3) The response shall set forth plainly and concisely any 
other material facts that the responding party contends are disputed. 
(4) Each of the material facts claimed by the responding 
party to be disputed shall be followed by a clear and specific reference 
to the supporting evidence. 
(5) The response shall also include objections to the form 
of the motion and to the evidence. 
(e) Movant’s reply to response. 
(1) The movant’s reply to the response shall be filed within 
seven days of receipt of the response. 
(2) The reply shall include objections to the form of the 
response and to the evidence. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 6, 
2008. 
TRD-200805839 
Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearings 
Effective date: November 26, 2008 
Proposal publication date: July 4, 2008 
For further information, please call: (512) 475-4931 
CHAPTER 161. REQUESTS FOR RECORDS 
1 TAC §161.1 
The State Office of Administrative Hearings adopts amendments 
to §161.1 concerning charges for copies of public information. 
Section 161.1 is adopted without changes to the proposed text, 
as published in the June 27, 2008, issue of the Texas Register 
(33 TexReg 4945), and that text will not be republished. 
The adopted amendments change the current language of the 
section to be in conformity with the  Public  Information Act,  Texas  
Government Code Chapter 552, and the applicable rules promul­
gated by the Office of the Attorney General, the state agency that 
guides the established charges applicable to requests for public 
information. The adopted amendment also corrects the citation 
reference to the Office of the Attorney General’s rules concern­
ing charges for public information. 
No comments were received during the 30-day comment period. 
The amendments are adopted under Government Code, Chap­
ter 2001, §2001.004, which requires agencies to promulgate 
rules of practice setting forth the nature and requirements of 
formal and informal procedures. 
The provisions to which the adopted amendments relate affect 
Government Code, Chapter 2001. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 6, 
2008. 
TRD-200805840 
Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearings 
Effective date: November 26, 2008 
Proposal publication date: June 27, 2008 
For further information, please call: (512) 475-4931 
TITLE 10. COMMUNITY DEVELOPMENT 
PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 
CHAPTER 80. MANUFACTURED HOUSING 
The Manufactured Housing Division of the Texas Department 
of Housing and Community Affairs (Department) adopts without 
changes 10 TAC Chapter 80, §80.23 and §80.30. The text to 
the adopted rules without changes will not be republished in the 
Texas Register. Section 80.100 is adopted with a non-substan­
tive change and will be republished in the Texas Register. The 
proposed rules were published in the September 5, 2008, issue 
of the Texas Register (33 TexReg 7386). 
The rules, Consumer Disclosure Statement form, and Applica­
tion for Statement of Ownership and Location form are revised 
for clarification and a new Statement from Tax Assessor-Collec­
tor form is adopted to assist the tax assessor-collectors in com­
plying with requirements to provide a tax statement pursuant to 
§1201.206(g) of the Occupations Code. 
The rules relating to installation standards (§80.23) are effective 
sixty (60) days following the date of publication and all other rules 
are effective thirty (30) days following the date of publication with 
the Texas Register of notice that the rules have been adopted. 
There were no comments received during the comment period 
and no requests were received for a public hearing to take com­
ments on the rules. 
Except as noted below, the rules as proposed on September 5, 
2008, are adopted as final rules with the following non-substan­
tive changes. 
Figure: 10 TAC §80.100(b)(19) - Corrected a typographical error 
in Block 2(b) in the Application for Statement of Ownership and 
Location form. 
The following is a restatement of the rules’ factual basis: 
Section 80.23(j) - is adopted (without changes) to reword sub­
section for clarification. 
Section 80.30(i) - is adopted (without changes) to reword sub­
section for clarification. 
Section 80.100(a) - is adopted (without changes) to add new 
form number (44) to the list of forms. 
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Figure: 10 TAC §80.100(b)(8) - is adopted (without changes) to 
revise the disclosure form by removing the notice that the form 
is also available in Spanish. 
Figure: 10 TAC §80.100(b)(19) - is adopted (with changes) to 
revise Blocks 4(d) and 8 in the Application for Statement of Own­
ership and Location by asking if there are any liens against the 
home. 
Figure: 10 TAC §80.100(b)(44) - is adopted (without changes) 
to add new Statement from Tax Assessor-Collector form to meet 
requirements of §1201.206(g) of the Standards Act. 
SUBCHAPTER B. INSTALLATION 
STANDARDS AND DEVICE APPROVALS 
10 TAC §80.23 
The amended rule is adopted under the Texas Manufactured 
Housing Standards Act, Occupations Code, Chapter 1201, 
§1201.052, which provides the department with authority to 
amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Texas Gov­
ernment Code, Chapter 2306, §2306.6014 and §2306.6020, 
which authorizes the board to adopt rules as necessary and the 
director to administer and enforce the manufactured housing 
program through the Manufactured Housing Division. 
No other statutes, codes, or articles are affected by the adopted 
rules. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 7, 
2008. 
TRD-200805865 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: January 20, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 475-2206 
SUBCHAPTER C. LICENSEES’ RESPONSI­
BILITIES AND REQUIREMENTS 
10 TAC §80.30 
The amended rule is adopted under the Texas Manufactured 
Housing Standards Act, Occupations Code, Chapter 1201, 
§1201.052, which provides the department with authority to 
amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Texas Gov­
ernment Code, Chapter 2306, §2306.6014 and §2306.6020, 
which authorizes the board to adopt rules as necessary and the 
director to administer and enforce the manufactured housing 
program through the Manufactured Housing Division. 
No other statutes, codes, or articles are affected by the adopted 
rule. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 7, 
2008. 
TRD-200805866 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: December 21, 2008 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 475-2206 
♦ ♦ ♦ 
SUBCHAPTER I. FORMS 
10 TAC §80.100 
The amended rule is adopted under the Texas Manufactured 
Housing Standards Act, Occupations Code, Chapter 1201, 
§1201.052, which provides the department with authority to 
amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Texas Gov­
ernment Code, Chapter 2306, §2306.6014 and §2306.6020, 
which authorizes the board to adopt rules as necessary and the 
director to administer and enforce the manufactured housing 
program through the Manufactured Housing Division. 
No other statutes, codes, or articles are affected by the adopted 
rule. 
§80.100. List of Forms. 
(a) The following list is in numerical order with the forms lo­
cated in subsection (b) of this section. 
(1) Application for Manufacturer’s License. 
(2) Application for Retailer, Broker, Installer and/or Re­
builder’s License. 
(3) Application for Retailer with Branch Locations Li­
cense. 
(4) Application for Salesperson’s License. 
(5) Licensing Surety Bond. 
(6) Licensing Security Agreement. 
(7) Manufacturer’s Certificate of Origin (MCO). 
(8) Consumer Disclosure Statement. 
(9) Warranty and Disclosure for a Used Manufactured 
Home. 
(10) Retail Monitoring Checklist. 
(11) Consumer Notice of Licensed and Bonded Location. 
(12) Notice and Informed Consent to Installation on an Im­
properly Prepared Site. 
(13) Formaldehyde Notice. 
(14) Texas Inventory Finance Security Form. 
(15) Broker Disclosure Form. 
(16) Notice of Installation (Form T). 
(17) Installation Checklist. 
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(18) Estimate for Reassigned Warranty Work. 
(19) Application for Statement of Ownership and Location. 
(20) Affidavit of Fact for Real Property. 
(21) Affidavit of Fact. 
(22) Affidavit of Error. 
(23) Affidavit of Fact for Right of Survivorship. 
(24) Addendum to Application for SOL. 
(25) Release or Foreclosure of Lien (Form B). 
(26) Statement of Inheritance (Form C). 
(27) Taxing Entity Application for Texas Seal (Form S). 
(28) Multiple Application Log (Form M). 
(29) Instructions to Third Party Closer. 
(30) Notice of Lien for Tax Lien/Release Form. 
(31) Notice of Lien to Perfect a Lien (Other than Tax Lien) 
Form. 
(32) Notification of filing status as a Central Tax Collector. 
(33) Site Preparation Notice Form. 
(34) Sample of Statement of Ownership and Location. 
(35) Application for License Renewal (other than a sales­
person). 
(36) Right of Rescission Waiver Form. 
(37) List of Unlicensed Installers Form. 
(38) Probationary Notice of Installation (Form T). 
(39) Notice of Intent to Acquire Ownership of an Aban­
doned Home. 
(40) Affidavit of Fact for Abandonment. 
(41) Disclosure to Consumer (Possible Need to Vacate 
Home if Financing does not Close. 
(42) Application for Salesperson’s License Renewal. 
(43) Application for License Instruction Provider. 
(44) Statement from Tax Assessor-Collector. 
(b) Forms. 
(1) Application for Manufacturer’s License. 
Figure: 10 TAC §80.100(b)(1) (No change.) 
(2) Application for Retailer, Broker, Installer and/or Re­
builder’s License. 
Figure: 10 TAC §80.100(b)(2) (No change.) 
(3) Application for Retailer with Branch Locations Li­
cense. 
Figure: 10 TAC §80.100(b)(3) (No change.) 
(4) Application for Salesperson’s License. 
Figure: 10 TAC §80.100(b)(4) (No change.) 
(5) Licensing Surety Bond. 
Figure: 10 TAC §80.100(b)(5) (No change.) 
(6) Licensing Security Agreement. 
Figure: 10 TAC §80.100(b)(6) (No change.) 
(7) Manufacturer’s Certificate of Origin (MCO). 
Figure: 10 TAC §80.100(b)(7) (No change.) 
(8) Consumer Disclosure Statement. 
Figure: 10 TAC §80.100(b)(8) 
(9) Warranty and Disclosure for a Used Manufactured 
Home. 
Figure: 10 TAC §80.100(b)(9) (No change.) 
(10) Retail Monitoring Checklist. 
Figure: 10 TAC §80.100(b)(10) (No change.) 
(11) Consumer Notice of Licensed and Bonded Location. 
Figure: 10 TAC §80.100(b)(11) (No change.) 
(12) Notice and Informed Consent to Installation on an Im­
properly Prepared Site. 
Figure: 10 TAC §80.100(b)(12) (No change.) 
(13) Formaldehyde Notice. 
Figure: 10 TAC §80.100(b)(13) (No change.) 
(14) Texas Inventory Finance Security Form. 
Figure: 10 TAC §80.100(b)(14) (No change.) 
(15) Broker Disclosure Form. 
Figure: 10 TAC §80.100(b)(15) (No change.) 
(16) Notice of Installation (Form T). 
Figure: 10 TAC §80.100(b)(16) (No change.) 
(17) Installation Checklist. 
Figure: 10 TAC §80.100(b)(17) (No change.) 
(18) Estimate for Reassigned Warranty Work. 
Figure: 10 TAC §80.100(b)(18) (No change.) 
(19) Application for Statement of Ownership and Location. 
Figure: 10 TAC §80.100(b)(19) 
(20) Affidavit of Fact for Real Property. 
Figure: 10 TAC §80.100(b)(20) (No change.) 
(21) Affidavit of Fact. 
Figure: 10 TAC §80.100(b)(21) (No change.) 
(22) Affidavit of Error. 
Figure: 10 TAC §80.100(b)(22) (No change.) 
(23) Affidavit of Fact for Right of Survivorship. 
Figure: 10 TAC §80.100(b)(23) (No change.) 
(24) Addendum to Application for SOL. 
Figure: 10 TAC §80.100(b)(24) (No change.) 
(25) Release or Foreclosure of Lien (Form B). 
Figure: 10 TAC §80.100(b)(25) (No change.) 
(26) Statement of Inheritance (Form C). 
Figure: 10 TAC §80.100(b)(26) (No change.) 
(27) Taxing Entity Application for Texas Seal (Form S). 
Figure: 10 TAC §80.100(b)(27) (No change.) 
(28) Multiple Application Log (Form M). 
Figure: 10 TAC §80.100(b)(28) (No change.) 
(29) Instructions to Third Party Closer. 
Figure: 10 TAC §80.100(b)(29) (No change.) 
(30) Notice of Lien for Tax Lien/Release Form. 
Figure: 10 TAC §80.100(b)(30) (No change.) 
(31) Notice of Lien to Perfect a Lien (Other than Tax Lien) 
Form. 
Figure: 10 TAC §80.100(b)(31) (No change.) 
ADOPTED RULES November 21, 2008 33 TexReg 9461 
♦ ♦ ♦ 
(32) Notification of filing status as a Central Tax Collector. 
Figure: 10 TAC §80.100(b)(32) (No change.) 
(33) Site Preparation Notice Form. 
Figure: 10 TAC §80.100(b)(33) (No change.) 
(34) Sample of Statement of Ownership and Location. 
Figure: 10 TAC §80.100(b)(34) (No change.) 
(35) Application for License Renewal (other than a sales­
person). 
Figure: 10 TAC §80.100(b)(35) (No change.) 
(36) Right of Rescission Waiver Form. 
Figure: 10 TAC §80.100(b)(36) (No change.) 
(37) List of Unlicensed Installers Form. 
Figure: 10 TAC §80.100(b)(37) (No change.) 
(38) Probationary Notice of Installation (Form T). 
Figure: 10 TAC §80.100(b)(38) (No change.) 
(39) Notice of Intent to Acquire Ownership of an Aban­
doned Home. 
Figure: 10 TAC §80.100(b)(39) (No change.) 
(40) Affidavit of Fact for Abandonment. 
Figure: 10 TAC §80.100(b)(40) (No change.) 
(41) Disclosure to Consumer (Possible Need to Vacate 
Home if Financing does not Close). 
Figure: 10 TAC §80.100(b)(41) (No change.) 
(42) Application for Salesperson’s License Renewal. 
Figure: 10 TAC §80.100(b)(42) (No change.) 
(43) Application for License Instruction Provider. 
Figure: 10 TAC §80.100(b)(43) (No change.) 
(44) Statement from Tax Assessor-Collector. 
Figure: 10 TAC §80.100(b)(44) 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 7, 
2008. 
TRD-200805867 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: December 21, 2008 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 475-2206 
TITLE 19. EDUCATION 
PART 2. TEXAS EDUCATION AGENCY 
CHAPTER 97. PLANNING AND 
ACCOUNTABILITY 
The Texas Education Agency (TEA) adopts amendments to 
§§97.1037, 97.1051, 97.1053, and 97.1055, concerning record 
review of certain decisions and accreditation statuses and 
standards. The amendments are adopted without changes to 
the proposed text as published in the September 12, 2008, 
issue of the Texas Register (33 TexReg 7659) and will not 
be republished. Section 97.1037 establishes procedures for 
creating an administrative record for review by the State Office 
of Administrative Hearings. Sections 97.1051, 97.1053, and 
97.1055 address accreditation statuses and standards, includ­
ing definitions and purpose. The adopted amendments add 
language to include charter schools in the accreditation process 
under Texas Education Code (TEC), Chapter 39. 
During the 79th Texas Legislature, Third Called Session, 2006, 
House Bill (HB) 1 was passed, which amended the TEC, Chap­
ter 39, Public School System Accountability. The HB 1 changes 
addressed, in part, the accreditation of school districts; sanc­
tions and interventions for school districts, charter schools, and 
campuses; and the review by the State Office of Administrative 
Hearings of certain sanctions. As a result, the TEA was required 
to adopt rules to implement the changes addressed. 
In January 2008, the TEA notified districts that 19 TAC Chapter 
97, Planning and Accountability, Subchapter DD, Investigative 
Reports, Sanctions, and Record Reviews, had been amended 
and that 19 TAC Chapter 97, Planning and Accountability, Sub­
chapter EE, Accreditation Status, Standards, and Sanctions, 
and 19 TAC Chapter 157, Hearings and Appeals, Subchapter 
EE, Review by State Office of Administrative Hearings: Certain 
Accreditation Sanctions, had been adopted to establish new and 
revised rules in compliance with HB 1. The rule actions clarified 
and codified current TEA practice, as well as the commissioner 
of education’s intent, regarding accreditation issues. 
New 19 TAC Chapter 97, Planning and Accountability, Subchap­
ter EE, Accreditation Status, Standards, and Sanctions, adopted 
to be effective January 6, 2008, included new rules that define 
the accreditation statuses of Accredited, Accredited-Warned, 
Accredited-Probation, and Not Accredited-Revoked and state 
how accreditation statuses will be determined and assigned to 
school districts. The adoption also established accreditation 
standards and sanctions, including definitions, purpose, and 
oversight appointments. 
Because they were not included in the School FIRST (Financial 
Integrity Rating System of Texas) financial accountability rating 
system, charter schools have not received an accreditation sta­
tus under the TEC, Chapter 39. The adopted amendments add 
language to include charter schools in the accreditation process. 
The adopted amendments to 19 TAC Chapter 97, Subchapters 
DD and EE, include the following. 
In 19 TAC Chapter 97, Subchapter DD, Investigative Reports, 
Sanctions, and Record Reviews, §97.1037, Record Review of 
Certain Decisions, has been amended to add new subsection 
(a)(5) to apply the request for record review process to a charter 
school accreditation finding. 
In 19 TAC Chapter 97, Subchapter EE, Accreditation Status, 
Standards, and Sanctions, the following amendments are 
adopted. 
Section 97.1051, Definitions, has been amended to include a 
charter school campus to the definition of campus and add other 
definitions to clarify applicability to open-enrollment charter 
schools. Section 97.1053, Purpose, has been amended to add 
new subsection (c) to specify applicability to open-enrollment 
charter schools. 
Section 97.1055, Accreditation Status, has been amended to ad­
dress charter school accreditation by adding new subsection (g) 
that establishes substitute criteria when considering the financial 
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performance of a charter operator in lieu of a financial account­
ability rating. The adopted new subsection (g) also establishes 
the process to be used concerning specific financial accountabil­
ity findings. In addition, adopted new subsection (h) has been 
added to address third-party accreditation. 
The TEA determined that the amendments will have no direct 
adverse economic impact for small businesses and microbusi­
nesses; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 
The public comment period on the proposal began September 
12, 2008, and ended October 13, 2008. Following is a summary 
of the public comments received during the comment period and 
corresponding agency responses. 
Comment. A representative of Orenda Education suggested that 
language be included that defines the constitution of an adverse 
opinion in §97.1055(g)(1)(C)(i) and an established amount or 
percentage of financial resources or expenditures that were not 
properly documented in §97.1055(g)(1)(C)(ii). 
Agency Response. The agency disagrees. These terms have 
specific meanings within the finance industry and are established 
in accounting rules set forth by the American Institution of Certi­
fied Public Accountants. 
Comment. A representative of Pegasus School of Liberal Arts 
and Sciences recommended adding the word material before the 
word financial in §97.1055(g)(1)(C)(ii)(I). 
Agency Response. The agency disagrees. This is a term of 
art used in the  finance industry and has a specific meaning. If 
the school received an adverse or disclaimed opinion based on 
financial resources or expenditures that were not properly doc­
umented, that in itself makes this material. Use of the word ma-
terial would be redundant. 
Comment. A representative of Pegasus School of Liberal Arts 
and Sciences recommended making performance for the 2006­
2007 and 2007-2008 fiscal years under §97.1055(g)(2)(C) for 
informational purposes only. 
Agency Response. The agency disagrees. To postpone as rec­
ommended would mean that the first year charters would be 
held financially accountable for accreditation purposes would be 
2010-2011. An annual audit is already a requirement for char­
ter schools, and the commissioner considers financial issues 
when considering renewals and revocations as indicated in TEC, 
§12.115(a)(1)-(2); in 19 TAC §100.1021(a)(1), (2), (4), and (5); 
and in 19 TAC §100.1022(c). Current financial requirements are 
outlined in 19 TAC §100.1022(c). 
Comment. A representative of Pegasus School of Liberal Arts 
and Sciences recommended an entirely new accreditation 
process be in effect for the 2008-2009 fiscal year, making per­
formance for the 2006-2007 and 2007-2008 fiscal years under 
§97.1055(g)(2)(C) for informational purposes only. 
Agency Response. The agency disagrees. This postponement 
would unduly delay the accreditation process authorized by the 
79th Texas Legislature, Third Called Session, 2006, and estab­
lished clearly for charter schools in TEC, §39.1321. This section 
in statute makes charter schools accountable for sanctions un­
der TEC, Chapter 39, and gives the commissioner the authority 
to adopt rules to sanction charter schools. It should be noted that 
charters already receive state accountability ratings, and sanc­
tions for low student performance should already be known. 
Comment. A representative of Shekinah Learning Institute, Ra­
diance Academy of Learning, and Shekinah Radiance Academy 
requested that the commissioner postpone the implementation 
of the rules to allow more time to investigate the impact the rules 
will have on charters and their students. 
Agency Response. The agency disagrees. This postponement 
would unduly delay the accreditation process authorized by the 
79th Texas Legislature, Third Called Session, 2006, and estab­
lished clearly for charter schools in TEC, §39.1321. This section 
in statute makes charter schools accountable for sanctions un­
der TEC, Chapter 39, and gives the commissioner the authority 
to adopt rules to sanction charter schools. It should be noted that 
charters already receive state accountability ratings, and sanc­
tions for low student performance should already be known. 
Charters currently submit annual audits, and the commissioner 
already reviews financial issues when considering renewals 
and revocations as indicated in TEC, §12.115(a)(1)-(2); in 
19 TAC §100.1021(a)(1), (2), (4), and (5); and in 19 TAC 
§100.1022(c). Current financial requirements are outlined in 19 
TAC §100.1022(c). 
Comment. A representative of Erath Excels Academy requested 
that the commissioner postpone the implementation of the rules 
until the following year to further investigate the proposal. 
Agency Response. The agency disagrees. This postponement 
would unduly delay the accreditation process authorized by the 
79th Texas Legislature, Third Called Session, 2006, and estab­
lished clearly for charter schools in TEC, §39.1321. This section 
in statute makes charter schools accountable for sanctions un­
der TEC, Chapter 39, and gives the commissioner the authority 
to adopt rules to sanction charter schools. It should be noted that 
charters already receive state accountability ratings, and sanc­
tions for low student performance should already be known. 
Charters currently submit annual audits, and the commissioner 
already reviews financial issues when considering renewals 
and revocations as indicated in TEC, §12.115(a)(1)-(2); in 
19 TAC §100.1021(a)(1), (2), (4), and (5); and in 19 TAC 
§100.1022(c). Current financial requirements are outlined in 19 
TAC §100.1022(c). 
Comment. A representative from DKH Consulting requested that 
the commissioner postpone the implementation of the rules until 
the following year in order to not create the failure of many char­
ter schools based on rules that have been implemented unfairly 
and retroactively. 
Agency Response. The agency disagrees. This postponement 
would unduly delay the accreditation process authorized by the 
79th Texas Legislature, Third Called Session, 2006, and estab­
lished clearly for charter schools in TEC, §39.1321. This section 
in statute makes charter schools accountable for sanctions un­
der TEC, Chapter 39, and gives the commissioner the authority 
to adopt rules to sanction charter schools. It should be noted that 
charters already receive state accountability ratings, and sanc­
tions for low student performance should already be known. 
Charters currently submit annual audits, and the commissioner 
already reviews financial issues when considering renewals 
and revocations as indicated in TEC, §12.115(a)(1)-(2); in 
19 TAC §100.1021(a)(1), (2), (4), and (5); and in 19 TAC 
§100.1022(c). Current financial requirements are outlined in 19 
TAC §100.1022(c). 
Comment. A representative of Feldman, Rogers, Morris, & 
Grover, L.L.P., commented that the commissioner does not have 
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authority to adopt the proposed amendments to 19 TAC Chapter 
97, stating charters are not subject to the financial accountability 
rating system under TEC, Chapter 39, Subchapter I, and that 
the proposed rule in §97.1055(g)(1) allows the commissioner 
to use a finding in lieu  of a  rating,  thus overreaching statutory 
authority. 
Agency Response. The agency disagrees. TEC, 
§12.104(b)(2)(L), makes clear that charter schools are bound by 
public school accountability under TEC, Chapter 39, Subchap­
ters  B,  C,  D,  and G. In addition,  TEC,  Chapter 39, Subchapter 
K, §39.301(a), explicitly states, "The commissioner by rule 
shall provide a process for a school district or open-enrollment 
charter school to challenge an agency decision made under 
this  chapter relating to an academic or  financial accountability 
rating that affects the district or the school." 
Clearly the intent is for the commissioner to evaluate charter 
schools based on financial criteria, and the commissioner 
already reviews financial issues when considering renewals 
and revocations as indicated in TEC, §12.115(a)(1)-(2); in 
19 TAC §100.1021(a)(1), (2), (4), and (5); and in 19 TAC 
§100.1022(c). Current financial requirements are outlined in 19 
TAC §100.1022(c). 
The accreditation process was authorized by the 79th Texas Leg­
islature, Third Called Session, 2006, and established clearly for 
charter schools in TEC, §39.1321. This section in statute makes 
charter schools accountable for sanctions under TEC, Chapter 
39, and gives the commissioner the authority to adopt rules to 
sanction charter schools. 
Comment. A representative from Seashore Learning Center 
commented that state accreditation should be replaced with re­
gional accreditation. 
Agency Response. The agency agrees that third-party accred­
itation has merit; however, the agency has no authority to sub­
stitute regional accreditation for state accreditation. A change 
from state accreditation to regional accreditation would require 
explicit statutory authority. 
Comment. Orenda Education inquired about third-party accred­
itation rating agencies. 
Agency Response. At this time, there is no commissioner’s ap­
proved list of third-party accreditation rating agencies. Under 19 
TAC §97.1055(h), a third-party accreditation rating process is a 
permissible option left to the discretion of the commissioner. 
Comment. DKH Consulting, Erath Excels Academy, Shek­
inah Learning Institute, Radiance Academy of Learning, and 
Shekinah Radiance Academy expressed concerns about 
imposing the same instructional accountability and student 
attendance standards on school districts and charters alike. 
The commenters stated that this system, along with financial 
accountability standards and the evaluation of districts and 
charters, places charters at a disadvantage. 
Agency Response. The agency disagrees. The issues raised by 
the commenters address topics that are not part of this adoption. 
SUBCHAPTER DD. INVESTIGATIVE 
REPORTS, SANCTIONS, AND RECORD 
REVIEWS 
19 TAC §97.1037 
The amendment is adopted under the Texas Education Code 
(TEC), §12.104, which establishes the applicability of public 
school accountability under TEC, Chapter 39, to an open-en­
rollment charter school; TEC, §39.076, which authorizes the 
agency to adopt written procedures for conducting on-site inves­
tigations under TEC, Chapter 39, Subchapter D; TEC, §39.131, 
which authorizes the commissioner to determine sanctions for 
a district that does not satisfy accreditation criteria under TEC, 
§39.071, the academic performance standards under TEC, 
§39.072, or any financial accountability standard as determined 
by the commissioner; TEC, §39.132, which authorizes the 
commissioner to determine sanctions for an under-performing 
campus; TEC, §39.1321, which authorizes the commissioner to 
adopt rules to implement procedures to impose any sanction 
provision under TEC, Chapter 39, as those provisions relate 
to open-enrollment charter schools; and TEC, §39.302, which 
authorizes the agency to establish procedures for creating an 
administrative record for review by the State Office of Adminis­
trative Hearings for certain decisions. 
The adopted amendment implements the Texas Education 
Code, §§12.104, 39.076, 39.131, 39.132, 39.1321, and 39.302. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 3, 
2008. 
TRD-200805794 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Effective date: November 23, 2008 
Proposal publication date: September 12, 2008 
For further information, please call: (512) 475-1497 
SUBCHAPTER EE. ACCREDITATION 
STATUS, STANDARDS, AND SANCTIONS 
19 TAC §§97.1051, 97.1053, 97.1055 
The amendments are adopted under the Texas Education Code 
(TEC), §12.104, which establishes the applicability of public 
school accountability under TEC, Chapter 39, to an open-en­
rollment charter school; TEC, §39.071, which authorizes the 
commissioner to define accreditation statuses and to determine 
the accreditation status of each school district; TEC, §39.131, 
which authorizes the commissioner to determine sanctions for 
a district that does not satisfy accreditation criteria under TEC, 
§39.071, the academic performance standards under TEC, 
§39.072, or any financial accountability standard as determined 
by the commissioner; TEC, §39.132, which authorizes the 
commissioner to determine sanctions for an under-performing 
campus; and TEC, §39.1321, which authorizes the commis­
sioner to adopt rules to implement procedures to impose any 
sanction provision under TEC, Chapter 39, as those provisions 
relate to open-enrollment charter schools. 
The adopted amendments implement the Texas Education 
Code, §§12.104, 39.071, 39.131, 39.132, and 39.1321. 
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This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 3, 
2008. 
TRD-200805795 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Effective date: November 23, 2008 
Proposal publication date: September 12, 2008 
For further information, please call: (512) 475-1497 
CHAPTER 128. TEXAS ESSENTIAL 
KNOWLEDGE AND SKILLS FOR SPANISH 
LANGUAGE ARTS AND READING AND 
ENGLISH AS A SECOND LANGUAGE 
The State Board of Education (SBOE) adopts amendments 
to §§128.1, 128.21, and 128.41; new §§128.10-128.18 
and 128.30-128.32; and repeal of §§128.23-128.26 and 
128.44-128.66, concerning Texas essential knowledge and 
skills (TEKS) for Spanish language arts and reading and English 
as a second language. The amendments to §§128.1, 128.21, 
and 128.41; new §§128.10, 128.17, and 128.30; and repeal 
of §§128.23-128.26 and 128.44-128.66 are adopted without 
changes to the proposed text as published in the August 15, 
2008, issue of the Texas Register (33 TexReg 6505) and will 
not be republished. New §§128.11-128.16, 128.18, 128.31, 
and 128.32 are adopted with changes to the proposed text as 
published in the August 15, 2008, issue of the Texas Register 
(33 TexReg 6505). The adopted amendments, new sections, 
and repeals establish revised Spanish language arts and 
reading TEKS for Kindergarten-Grade 6 and English I-II for 
Speakers of Other Languages for implementation beginning 
with the 2009-2010 school year in order to allow districts to be­
gin preparing for implementation. Included in the revisions are 
amendments to specify that existing TEKS will be superseded 
by the revised TEKS once implemented. 
The refinement and alignment of English language arts and read­
ing, Spanish language arts, and English as a second language 
TEKS began in 2005 with the same process used for mathe­
matics TEKS. The review process included gathering input from 
stakeholders throughout Texas and review of the TEKS by a 
work group of SBOE nominees. The draft refinements were 
placed on the Texas Education Agency (TEA) website in the form 
of a survey to collect feedback from the public for 30 days begin­
ning in February 2006. In June 2006, the SBOE directed agency 
staff to reconvene the review committees for further revision of 
the English language arts and reading TEKS. The committee 
was charged with making the TEKS more grade-level specific, 
less repetitive, and measurable at the state or local level. In 
keeping with the alignment of the TEKS for English language 
arts and reading, Spanish language arts, and English as a sec­
ond language, changes proposed for 19 TAC Chapter 110, Texas 
Essential Knowledge and Skills for English Language Arts and 
Reading, drive the changes proposed for 19 TAC Chapter 128, 
Texas Essential Knowledge and Skills for Spanish Language 
Arts and Reading and English as a Second Language. 
Upon approval of the proposed revisions to 19 TAC Chapter 
110 for first reading and filing authorization at the March 2008 
meeting, work to incorporate corresponding changes to 19 TAC 
Chapter 128 began in order to present the proposed revisions 
for first reading and filing authorization. Proposed revisions to 
19 TAC Chapter 110 were adopted by the SBOE during the May 
2008 meeting. The Spanish language arts TEKS review com­
mittee was reconvened on June 19 and 20, 2008, to prepare 
proposed revisions to 19 TAC Chapter 128 in alignment with re­
cently adopted revisions to 19 TAC Chapter 110. The committee 
also met on July 9, 2008. 
At the July 18, 2008, meeting, the SBOE approved for first 
reading and filing authorization the proposed revisions to 19 
TAC Chapter 128, Subchapters A-C, recommended by the 
Spanish language arts TEKS review committee. The Spanish 
language arts TEKS review committee reconvened in Septem­
ber to provide further clarification on the recommendations. At 
the September 29, 2008, special meeting, the SBOE amended 
and approved for second reading and final adoption the pro­
posed revisions to 19 TAC Chapter 128, Subchapters A-C, 
incorporating the final work of the Spanish language arts TEKS 
review committee. Changes to the proposed revisions to 19 
TAC Chapter 128 made by the SBOE at adoption include the 
following. 
Adjustments were made to address developmental appropriate­
ness in student expectations from Kindergarten to Grade 6. For 
example, the phrase, "use print and electronic resources to find 
and check correct spellings," was removed from Kindergarten 
because this skill is not developmentally appropriate. 
Adjustments were made for stronger vertical alignment. For ex­
ample, the spelling student expectations that address accents 
were adjusted to ensure concepts are introduced at appropriate 
grade levels. 
Adjustments were made to ensure alignment with changes made 
to English language arts and reading TEKS after revisions to the 
Spanish language arts TEKS were approved for first reading and 
filing authorization. 
Language was added to the introductions for the English for 
Speakers of Other Languages (ESOL) I and ESOL II courses 
to further clarify the focus of these courses. 
The last student expectation for second language acquisition, 
"viewing and representing," was deleted from the ESOL I and 
ESOL II courses. 
Following is a summary of public comments and corresponding 
responses regarding the proposed revisions to 19 TAC Chapter 
128, Subchapters A-C.  
Comment. The Spanish language arts TEKS review commit­
tee recommended changes that would address developmental 
appropriateness in student expectations from Kindergarten to 
Grade 6, adjust for stronger vertical alignment, ensure align­
ment with changes made to English language arts and read­
ing TEKS, add language to the introductions for the ESOL I and 
ESOL II courses to further clarify the focus of these courses, and 
delete the "viewing and representing" student expectation from 
the ESOL I and ESOL II courses.  
Response. The SBOE agreed and incorporated the recom­
mended changes. 
Comment. A director of Bilingual/ESL education in San Elizario 
Independent School District commented that much work is 
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needed in the area of English for speakers of other languages. 
She further commented that support for English language 
learners at the secondary level needs to be revisited and that 
standards that address the different levels of English language 
proficiency are needed. 
Response. The SBOE agreed that guidance to districts should 
be updated following the adoption of these TEKS. The SBOE 
adopted language that includes second language acquisition 
skills  and took action to respond to other  comments made by  
the appointed Spanish language arts TEKS review committee. 
The TEA determined that the revisions will have no direct 
adverse economic impact for small businesses or microbusi­
nesses; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 
In accordance with the TEC, §7.102(f), the SBOE approved this 
rule action for final adoption by a vote of more than two-thirds 
of its members to specify an effective date earlier than the be­
ginning of the 2009-2010 school year. The earlier effective date 
is necessary in order to allow districts to begin preparing for im­
plementation. The effective date of the adopted rule action is 20 
days after filing as adopted. 
SUBCHAPTER A. ELEMENTARY 
19 TAC §§128.1, 128.10 - 128.16 
The amendment and new sections are adopted under the Texas 
Education Code, §7.102(c)(4), which authorizes the SBOE to es­
tablish curriculum and graduation requirements, §28.002, which 
authorizes the SBOE to by rule identify the essential knowledge 
and skills of each subject of the required curriculum that all stu­
dents should be able to demonstrate and that will be used in 
evaluating textbooks and addressed on the assessment instru­
ments, and §28.005 and §29.051, which establishes bilingual 
education and special language programs in the public schools 
to ensure students’ reasonable proficiency in the English lan­
guage and ability to achieve academic success. 
The amendment and new sections implement the Texas Educa­
tion Code, §§7.102(c)(4), 28.002, 28.005, and 29.051. 
§128.11. Spanish Language Arts and Reading, Kindergarten, Begin­
ning with School Year 2009-2010. 
(a) Introduction. 
(1) The Spanish Language Arts and Reading Texas Essen­
tial Knowledge and Skills (TEKS) reflect language arts standards that 
are authentic to the Spanish language and Spanish literacy, not mere 
translations from English. The Spanish Language Arts and Reading 
TEKS are organized into the following strands: Reading, where stu­
dents read and understand a wide variety of literary and informational 
texts; Writing, where students compose a variety of written texts with a 
clear controlling idea, coherent organization, and sufficient detail; Re­
search, where students are expected to know how to locate a range of 
relevant sources and evaluate, synthesize, and present ideas and infor­
mation; Listening and Speaking, where students listen and respond to 
the ideas of others while contributing their own ideas in conversations 
and in groups; and Oral and Written Conventions, where students learn 
how to use the oral and written conventions of the Spanish language in 
speaking and writing. The Reading strand is structured to reflect major 
topic areas of the National Reading Panel Report as well as other cur­
rent and relevant research on Spanish literacy development. In Kinder­
garten, students engage in activities that build on their natural curiosity 
and prior knowledge to develop their reading, writing, and oral lan­
guage skills. Students should be read to on a daily basis. 
(2) Research consistently shows that literacy development 
in the student’s native language facilitates learning in English (Col­
lier & Thomas, 1997; Cummins, 2001). Students can develop cogni­
tion, learn, and achieve best when they can understand the language 
of instruction (August, Calderon, & Carlo, 2003). Students who have 
strong literacy skills in their primary language can be expected to trans­
fer those skills to English and progress rapidly in learning in English. 
Although English and Spanish look very similar on the surface (i.e., 
similar alphabets; directionality; cognates) the conventions of each lan­
guage presuppose the reading process in that language. Consequently, 
systematic instruction in the appropriate sequence of skills is critical. 
For this reason, the Spanish Language Arts and Reading TEKS reflect 
language arts standards that are authentic to the Spanish language and 
not mere translations from English. 
(A) Spanish, as opposed to English, has a closer let­
ter-sound relationship and clearly defined syllable boundaries. The 
syllable in Spanish is a more critical unit of phonological awareness 
than in English because of the consistent phoneme-grapheme corre­
spondence. Syllables are important units for Spanish because of their 
strong effect in visual word recognition (Carreiras et al., 1993) and their 
major role in predicting Spanish reading success. In addition, Spanish 
presents a much higher level of orthographic transparency than English 
and does not rely on sight words for decoding. This orthographic trans­
parency accelerates the decoding process, and the focus quickly moves 
to fluency and comprehension. Spanish uses frequency words that are 
identified by the rate of occurrence in grade appropriate text and used 
to build on fluency and comprehension. However, in English, "sight" 
words are used because of words that are not decodable such as "are" 
or "one." In Spanish, decoding issues are not as prevalent as issues of 
comprehension. These specific features of the Spanish language will 
influence reading methodology and development. 
(B) Spanish instruction maximizes access to English 
content. Students with strong literacy skills in Spanish phonemic 
awareness, phonics, vocabulary, and reading comprehension can 
be expected to transfer those skills to English. The "transfer" of 
knowledge and skills from one language to another refers to the met­
alinguistic and metacognitive processes and awareness that students 
gain in developing literacy in two languages. Current research on 
bilingual instruction (e.g., August & Shanahan, 2006; Genesse et 
al., 2006) shows how students use native literacy knowledge when 
learning to read and write in another language. 
(C) The effective transfer of skills transpires as students 
develop their metalinguistic skills and as they engage in a contrastive 
analysis of the Spanish and English languages (Cummins, 2007). 
Transfer matters occur within fundamentals of language that are 
common to Spanish and English; within fundamentals that are similar, 
but not exact in both languages; and in fundamentals specific to each  
language and not applicable to the other language. The strength of 
learning through formal instruction in Spanish determines the extent 
of transfer in English (August, Calderon, & Carlo, 2000; Slavin & 
Calderon, 2001; Garcia, 2001). In other words, for transfer to occur, 
comprehension of the "rules" and the realization of their applicability 
to the new language specific tasks are necessary. 
(D) The concept of transfer necessitates the use of some 
of both languages in which both (Spanish and English) co-exist with 
flexibility. As a result of working within two language systems, stu­
dents’ metalinguistic and metacognitive skills are enhanced when they 
learn about the similarities and differences between languages. This is 
reliant on the type of bilingual program model being used (See Texas 
Education Code, §29.066). 
(3) To meet Public Education Goal 1 of the Texas Educa­
tion Code, §4.002, which states, "The students in the public educa­
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tion system will demonstrate exemplary performance in the reading 
and writing of the English language," students will accomplish the es­
sential knowledge, skills, and student expectations at Kindergarten as 
described in subsection (b) of this section. 
(4) To meet Texas Education Code, §28.002(h), which 
states, "... each school district shall foster the continuation of the 
tradition of teaching United States and Texas history and the free 
enterprise system in regular subject matter and in reading courses 
and in the adoption of textbooks," students will be provided oral and 
written narratives as well as other informational texts that can help 
them to become thoughtful, active citizens who appreciate the basic 
democratic values of our state and nation. 
(b) Knowledge and skills. 
(1) Reading/Beginning Reading Skills/Print Awareness. 
Students understand how Spanish is written and printed. Students are 
expected to: 
(A) recognize that spoken words can be represented by 
print for communication; 
(B) identify upper- and lower-case letters; 
(C) demonstrate the one-to-one correspondence be­
tween a spoken word and a printed word in text; 
(D) recognize the difference between a letter and a 
printed word; 
(E) recognize that sentences are comprised of words 
separated by spaces and demonstrate the awareness of word bound­
aries (e.g., through kinesthetic or tactile actions such as clapping and 
jumping); 
(F) hold a book right side up, turn its pages correctly, 
and know that reading moves from top to bottom and left to right; and 
(G) identify different parts of a book (e.g., front and 
back covers, title page). 
(2) Reading/Beginning Reading Skills/Phonological 
Awareness. Students display phonological awareness. Students are 
expected to: 
(A) identify a sentence made up of a group of words; 
(B) identify syllables in spoken words; 
(C) orally generate rhymes in response to spoken words 
(e.g., "¿Qué rima con mesa?"); 
(D) distinguish orally presented rhyming pairs of words 
from non-rhyming pairs; 
(E) recognize spoken alliteration or groups of words 
that begin with the same initial sound (e.g., "Pepe Pecas pica papas"); 
(F) blend spoken phonemes to form syllables and words 
(e.g., /m/.../a/ says ma, ma-pa says "mapa"); 
(G) isolate the initial syllabic sound in spoken words 
(e.g., /pa/ta, /la/ta, /ra/ta); and 
(H) separate spoken multi-syllabic words into two to 
three syllables (e.g., /to/ /ma/ /te/). 
(3) Reading/Beginning Reading Skills/Phonics. Students 
use the relationships between letters and sounds and morphological 
analysis to decode written Spanish. Students are expected to: 
(A) decode the five vowel sounds; 
(B) decode syllables; 
(C) use phonological knowledge to match sounds to in­
dividual letters and syllables, including hard and soft consonants such 
as "r," "c," and "g"; 
(D) decode the written "y" when used as a conjunction, 
as in "mamá y papá"; 
(E) become familiar with the concept that "h" is silent; 
(F) become familiar with the digraphs /ch/, /rr/; 
(G) become familiar with the concept that "ll" and "y" 
have the same sound (e.g., llave, ya); 
(H) use knowledge of consonant/vowel sound relation­
ships to decode syllables and words in text and independent of content 
(e.g., CV, VC, CVC, CVCV words); and 
(I) recognize that new words are created when syllables 
are changed, added, or deleted. 
(4) Reading/Beginning Reading/Strategies. Students com­
prehend a variety of texts drawing on useful strategies as needed. Stu­
dents are expected to: 
(A) predict what might happen next in text based on the 
cover, title, and illustrations; and 
(B) ask and respond to questions about texts read aloud. 
(5) Reading/Vocabulary Development. Students under­
stand new vocabulary and use it correctly when reading and writing. 
Students are expected to: 
(A) identify and use words that name actions, direc­
tions, positions, sequences, and locations; 
(B) become familiar with grade appropriate vocabulary 
including content and function words; 
(C) recognize that compound words  are made by  
putting two words together (e.g., saca + puntas = sacapuntas); 
(D) identify and sort pictures of objects into conceptual 
categories (e.g., colors, shapes, textures); and 
(E) use a picture dictionary to find words. 
(6) Reading/Comprehension of Literary Text/Theme and 
Genre. Students analyze, make inferences and draw conclusions about 
theme and genre in different cultural, historical, and contemporary con­
texts and provide evidence from the text to support their understanding. 
Students are expected to: 
(A) identify elements of a story including setting, char­
acter, and key events; 
(B) discuss the big idea (theme) of a well-known folk­
tale or fable and connect it to personal experience; 
(C) recognize sensory details; and 
(D) recognize recurring phrases and characters in tradi­
tional fairy tales, lullabies, and folktales from various cultures. 
(7) Reading/Comprehension of Literary Text/Poetry. 
Students understand, make inferences and draw conclusions about 
the structure and elements of poetry and provide evidence from text 
to support their understanding. Students are expected to respond to 
rhythm and rhyme in poetry through identifying a regular beat and 
similarities in word sounds. 
(8) Reading/Comprehension of Literary Text/Fiction. 
Students understand, make inferences and draw conclusions about the 
ADOPTED RULES November 21, 2008 33 TexReg 9467 
structure and elements of fiction and provide evidence from text to 
support their understanding. Students are expected to: 
(A) retell a main event from a story read aloud; and 
(B) describe characters in a story and the reasons for 
their actions. 
(9) Reading/Comprehension of Informational Text/Culture 
and History. Students analyze, make inferences and draw conclusions 
about the author’s purpose in cultural, historical, and contemporary 
contexts and provide evidence from the text to support their under­
standing. Students are expected to identify the topic of an informa­
tional text heard. 
(10) Reading/Comprehension of Informational Text/Ex­
pository Text. Students analyze, make inferences and draw conclusions 
about expository text, and provide evidence from text to support their 
understanding. Students are expected to: 
(A) identify the topic and details in expository text 
heard or read, referring to the words and/or illustrations; 
(B) retell important facts in a text, heard or read; 
(C) discuss the ways authors group information in text; 
and 
(D) use titles and illustrations to make predictions about 
text. 
(11) Reading/Comprehension of Informational Text/Pro­
cedural Texts. Students understand how to glean and use information 
in procedural texts and documents. Students are expected to: 
(A) follow pictorial directions (e.g., recipes, science ex­
periments); and 
(B) identify the meaning of specific signs (e.g., traffic 
signs, warning signs). 
(12) Reading/Media Literacy. Students use comprehen­
sion skills to analyze how words, images, graphics, and sounds work 
together in various forms to impact meaning. Students continue 
to apply earlier standards with greater depth in increasingly more 
complex texts. Students (with adult assistance) are expected to: 
(A) identify different forms of media (e.g., advertise­
ments, newspapers, radio programs); and 
(B) identify techniques used in media (e.g., sound, 
movement). 
(13) Writing/Writing Process. Students use elements of the 
writing process (planning, drafting, revising, editing, and publishing) 
to compose text. Students (with adult assistance) are expected to: 
(A) plan a first draft by generating ideas for writing 
through class discussion; 
(B) develop drafts by sequencing the action or details 
in the story; 
(C) revise drafts by adding details or sentences; 
(D) edit drafts by leaving spaces between letters and 
words; and 
(E) share writing with others. 
(14) Writing/Literary Texts. Students write literary texts to 
express their ideas and feelings about real or imagined people, events, 
and ideas. Students are expected to: 
(A) dictate or write sentences to tell a story and put the 
sentences in chronological sequence; and 
(B) write short poems. 
(15) Writing/Expository and Procedural Texts. Students 
write expository and procedural or work-related texts to communicate 
ideas and information to specific audiences for specific purposes. Stu­
dents are expected to dictate or write information for lists, captions, or 
invitations. 
(16) Oral and Written Conventions/Conventions. Students 
understand the function of and use the conventions of academic lan­
guage when speaking and writing. Students continue to apply earlier 
standards with greater complexity. Students are expected to: 
(A) understand and use the following parts of speech in 
the context of reading, writing, and speaking (with adult assistance): 
(i) verbs, including commands and past and future 
tenses when speaking; 
(ii) nouns (singular/plural); 
(iii) descriptive words; 
(iv) prepositions and simple prepositional phrases 
appropriately when speaking or writing (e.g., en, de, por la tarde, en 
la mañana); and 
(v) personal pronouns (e.g., yo, ellos); 
(B) speak in complete sentences to communicate; and 
(C) use complete simple sentences. 
(17) Oral and Written Conventions/Handwriting, Capital­
ization, and Punctuation. Students write legibly and use appropriate 
capitalization and punctuation conventions in their compositions. Stu­
dents are expected to: 
(A) form upper- and lower-case letters legibly using 
the basic conventions of print (left-to-right and top-to-bottom progres­
sion); 
(B) capitalize the first letter in a sentence; and 
(C) use punctuation at the beginning (when appropri­
ate) and at the end of a sentence. 
(18) Oral and Written Conventions/Spelling. Students 
spell correctly. Students are expected to: 
(A) use phonological knowledge to match sounds to in­
dividual letters or syllables; 
(B) use letter-sound correspondences to spell mono-
and multi-syllabic words; 
(C) use knowledge of consonant/vowel sound relation­
ships to spell syllables and words in text and independent of content 
(e.g., CV, ma; VC, un; VCV, oso; CVC, sol; CVCV, mesa); 
(D) use "y" to represent /i/ when used as a conjunction 
(e.g. mamá y papá); and 
(E) write one’s own name. 
(19) Research/Research Plan. Students ask open-ended re­
search questions and develop a plan for answering them. Students (with 
adult assistance) are expected to: 
(A) ask questions about topics of class-wide interest; 
and 
33 TexReg 9468 November 21, 2008 Texas Register 
(B) decide what sources or people in the classroom, 
school, library, or home can answer these questions. 
(20) Research/Gathering Sources. Students determine, lo­
cate, and explore the full range of relevant sources addressing a re­
search question and systematically record the information they gather. 
Students (with adult assistance) are expected to: 
(A) gather evidence from provided text sources; and 
(B) use pictures in conjunction with writing when doc­
umenting research. 
(21) Listening and Speaking/Listening. Students use com­
prehension skills to listen attentively to others in formal and informal 
settings. Students continue to apply earlier standards with greater com­
plexity. Students are expected to: 
(A) listen attentively by facing speakers and asking 
questions to clarify information; and 
(B) follow oral directions that involve a short related 
sequence of actions. 
(22) Listening and Speaking/Speaking. Students speak 
clearly and to the point, using the conventions of language. Students 
continue to apply earlier standards with greater complexity. Students 
are expected to share information and ideas by speaking audibly and 
clearly using the conventions of language. 
(23) Listening and Speaking/Teamwork. Students work 
productively with others in teams. Students continue to apply earlier 
standards with greater complexity. Students are expected to follow 
agreed-upon rules for discussion, including taking turns and speaking 
one at a time. 
§128.12. Spanish Language Arts and Reading, Grade 1, Beginning 
with School Year 2009-2010. 
(a) Introduction. 
(1) The Spanish Language Arts and Reading Texas Essen­
tial Knowledge and Skills (TEKS) reflect language arts standards that 
are authentic to the Spanish language and Spanish literacy, not mere 
translations from English. The Spanish Language Arts and Reading 
TEKS are organized into the following strands: Reading, where stu­
dents read and understand a wide variety of literary and informational 
texts; Writing, where students compose a variety of written texts with a 
clear controlling idea, coherent organization, and sufficient detail; Re­
search, where students are expected to know how to locate a range of 
relevant sources and evaluate, synthesize, and present ideas and infor­
mation; Listening and Speaking, where students listen and respond to 
the ideas of others while contributing their own ideas in conversations 
and in groups; and Oral and Written Conventions, where students learn 
how to use the oral and written conventions of the Spanish language in 
speaking and writing. The Reading strand is structured to reflect ma­
jor topic areas of the National Reading Panel Report as well as other 
current and relevant research on Spanish literacy development. In first 
grade, students will engage in activities that build on their prior knowl­
edge and skills in order to strengthen their reading, writing, and oral 
language skills. Students should write, read, and be read to on a daily 
basis. 
(2) Research consistently shows that literacy development 
in the student’s native language facilitates learning in English (Col­
lier & Thomas, 1997; Cummins, 2001). Students can develop cogni­
tion, learn, and achieve best when they can understand the language 
of instruction (August, Calderon, & Carlo, 2003). Students who have 
strong literacy skills in their primary language can be expected to trans­
fer those skills to English and progress rapidly in learning in English. 
Although English and Spanish look very similar on the surface (i.e., 
similar alphabets; directionality; cognates) the conventions of each lan­
guage presuppose the reading process in that language. Consequently, 
systematic instruction in the appropriate sequence of skills is critical. 
For this reason, the Spanish Language Arts and Reading TEKS reflect 
language arts standards that are authentic to the Spanish language and 
not mere translations from English. 
(A) Spanish, as opposed to English, has a closer let­
ter-sound relationship and clearly defined syllable boundaries. The 
syllable in Spanish is a more critical unit of phonological awareness 
than in English because of the consistent phoneme-grapheme corre­
spondence. Syllables are important units for Spanish because of their 
strong effect in visual word recognition (Carreiras et al., 1993) and their 
major role in predicting Spanish reading success. In addition, Spanish 
presents a much higher level of orthographic transparency than English 
and does not rely on sight words for decoding. This orthographic trans­
parency accelerates the decoding process and the focus quickly moves 
to fluency and comprehension. Spanish uses frequency words that are 
identified by the rate of occurrence in grade appropriate text and used 
to build on fluency and comprehension. However, in English, "sight" 
words are used because of words that are not decodable such as "are" 
or "one." In Spanish, decoding issues are not as prevalent as issues of 
comprehension. These specific features of the Spanish language will 
influence reading methodology and development. 
(B) Spanish instruction maximizes access to English 
content. Students with strong literacy skills in Spanish phonemic 
awareness, phonics, vocabulary, and reading comprehension can 
be expected to transfer those skills to English. The "transfer" of 
knowledge and skills from one language to another refers to the met­
alinguistic and metacognitive processes and awareness that students 
gain in developing literacy in two languages. Current research on 
bilingual instruction (e.g., August & Shanahan, 2006; Genesse et 
al., 2006) shows how students use native literacy knowledge when 
learning to read and write in another language. 
(C) The effective transfer of skills transpires as students 
develop their metalinguistic skills and as they engage in a contrastive 
analysis of the Spanish and English languages (Cummins, 2007). 
Transfer matters occur within fundamentals of language that are 
common to Spanish and English; within fundamentals that are similar, 
but not exact in both languages; and in fundamentals specific to each 
language and not applicable to the other language. The strength of 
learning through formal instruction in Spanish determines the extent 
of transfer in English (August, Calderon, & Carlo, 2000; Slavin & 
Calderon, 2001; Garcia, 2001). In other words, for transfer to occur, 
comprehension of the "rules" and the realization of their applicability 
to the new language specific tasks are necessary. 
(D) The concept of transfer necessitates the use of some 
of both languages in which both (Spanish and English) co-exist with 
flexibility. As a result of working within two language systems, stu­
dents’ metalinguistic and metacognitive skills are enhanced when they 
learn about the similarities and differences between languages. This is 
reliant on the type of bilingual program model being used (See Texas 
Education Code, §29.066). 
(3) To meet Public Education Goal 1 of the Texas Educa­
tion Code, §4.002, which states, "The students in the public education 
system will demonstrate exemplary performance in the reading and 
writing of the English language," students will accomplish the essential 
knowledge, skills, and student expectations in Grade 1 as described in 
subsection (b) of this section. 
(4) To meet Texas Education Code, §28.002(h), which 
states, "... each school district shall foster the continuation of the 
tradition of teaching United States and Texas history and the free 
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enterprise system in regular subject matter and in reading courses 
and in the adoption of textbooks," students will be provided oral and 
written narratives as well as other informational texts that can help 
them to become thoughtful, active citizens who appreciate the basic 
democratic values of our state and nation. 
(b) Knowledge and skills. 
(1) Reading/Beginning Reading Skills/Print Awareness. 
Students understand how Spanish is written and printed. Students are 
expected to: 
(A) recognize that spoken words are represented in 
written Spanish by specific sequences of letters; 
(B) identify upper- and lower-case letters; 
(C) sequence the letters of the alphabet; 
(D) recognize the distinguishing features of a sentence 
(e.g., capitalization of first word, beginning and ending punctuation, 
the em dash to indicate dialogue); 
(E) read texts by moving from top to bottom of the page 
and tracking words from left to right with return sweep; and 
(F) identify the information that different parts of a 
book provide (e.g., title, author, illustrator, table of contents). 
(2) Reading/Beginning Reading Skills/Phonological 
Awareness. Students display phonological awareness. Students are 
expected to: 
(A) orally generate a series of original rhyming words 
using a variety of endings (e.g., -ita, -osa, -ión); 
(B) recognize the change in a spoken word when a spec­
ified syllable or phoneme is added, changed, or removed (e.g., "ma-lo" 
to "ma-sa"; "to-mo" to "co-mo"); 
(C) blend spoken phonemes to form syllables and 
words (e.g., sol, pato); 
(D) distinguish orally presented rhyming pairs of words 
from non-rhyming pairs; 
(E) identify syllables in spoken words, including diph­
thongs and hiatus (le-er, rí-o, quie-ro, na-die, ra-dio, sa-po); and 
(F) separate spoken multi-syllabic words into two to 
four syllables (e.g., ra-na, má-qui-na, te-lé-fo-no). 
(3) Reading/Beginning Reading Skills/Phonics. Students 
use the relationships between letters and sounds to decode written 
Spanish. Students will continue to apply earlier standards with greater 
depth in increasingly more complex texts. Students are expected to: 
(A) decode the five vowel sounds; 
(B) decode syllables; 
(C) use phonological knowledge to match sounds to in­
dividual letters and syllables including hard and soft consonants such 
as "r," "c," and "g"; 
(D) decode the written "y" when used as a conjunction 
(e.g., "mamá y papá"); 
(E) decode words in context  and in isolation by apply­
ing the knowledge of letter-sound relationships in different structures 
including: 
(i) open syllable (e.g., CV, la; VCV, ala; CVCV, 
toma); 
(ii) closed syllable (e.g., VC, un; CVC, mes); 
(iii) consonant blends (e.g., bra/bra-zo; glo/glo-bo); 
and 
(iv) consonant digraphs (e.g., ch/chi-le; ll/lla-ve; 
rr/pe-rro); 
(F) decode words with the silent "h"; 
(G) decode words that use syllables que-, qui-, as in 
queso and quito; gue-, gui-, as in guiso and juguete; and güe-, güi-, 
as in pingüino and agüita; 
(H) decode words that have the same sounds repre­
sented by different letters (e.g., "r" and "rr," as in ratón and perro; "ll" 
and "y," as in llave and yate; "g" and "j," as in gigante and jirafa; "c," 
"k," and "q," as in casa, kilo, and quince; "c," "s," and "z," as in cereal, 
semilla, and zapato; "j" and "x," as in cojín and México; "i" and "y," 
as in imán and doy; "b" and "v," as in burro and vela); 
(I) identify the stressed syllable (sílaba tónica); 
(J) decode words with an orthographic accent (e.g., 
"papá," "mamá"); and 
(K) use knowledge of the meaning of base words to 
identify and read common compound words (e.g., sacapuntas, abre­
lata, salvavida). 
(4) Reading/Beginning Reading/Strategies. Students com­
prehend a variety of texts drawing on useful strategies as needed. Stu­
dents are expected to: 
(A) confirm predictions about what will happen next in 
text by "reading the part that tells"; 
(B) ask relevant questions, seek clarification, and locate 
facts and details about stories and other texts; and 
(C) establish purpose for reading selected texts and 
monitor comprehension, making corrections and adjustments when 
that understanding breaks down (e.g., identifying clues, using back­
ground knowledge, generating questions, re-reading a portion aloud). 
(5) Reading/Fluency. Students read grade-level text with 
fluency and comprehension. Students are expected to read aloud grade-
level appropriate text with accuracy, expression, appropriate phrasing, 
and comprehension. 
(6) Reading/Vocabulary Development. Students under­
stand new vocabulary and use it when reading and writing. Students 
are expected to: 
(A) identify words that name actions (verbs) and words 
that name persons, places, or things (nouns); 
(B) determine the meaning of compound words using 
knowledge of the meaning of their individual component words (e.g., 
paraguas); 
(C) determine what words mean from how they are used 
in a sentence, either heard or read; 
(D) identify and sort words into conceptual categories 
(e.g., opposites, living things); and 
(E) alphabetize a series of words to the first or second 
letter and use a dictionary to find words. 
(7) Reading/Comprehension of Literary Text/Theme and 
Genre. Students analyze, make inferences and draw conclusions about 
theme and genre in different cultural, historical, and contemporary con­
texts and provide evidence from the text to support their understanding. 
Students are expected to: 
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(A) connect the meaning of a well-known story or fable 
to personal experiences; and 
(B) explain the function of recurring phrases (e.g., 
"Había una vez" or "Colorín Colorado, este cuento se ha acabado") in 
traditional folk- and fairy tales. 
(8) Reading/Comprehension of Literary Text/Poetry. Stu­
dents understand, make inferences and draw conclusions about the 
structure and elements of poetry and provide evidence from text to 
support their understanding. Students are expected to respond to and 
use rhythm, rhyme, and alliteration in poetry. 
(9) Reading/Comprehension of Literary Text/Fiction. 
Students understand, make inferences and draw conclusions about the 
structure and elements of fiction and provide evidence from text to 
support their understanding. Students are expected to: 
(A) describe the plot (problem and solution) and retell 
a story’s beginning, middle, and end with attention to the sequence of 
events; and 
(B) describe characters in a story and the reasons for 
their actions and feelings. 
(10) Reading/Comprehension of Literary Text/Literary 
Nonfiction. Students understand, make inferences and draw con­
clusions about the varied structural patterns and features of literary 
nonfiction and respond by providing evidence from text to support 
their understanding. Students are expected to determine whether a 
story is true or a fantasy and explain why. 
(11) Reading/Comprehension of Literary Text/Sensory 
Language. Students understand, make inferences and draw conclu­
sions about how an author’s sensory language creates imagery in 
literary text and provide evidence from text to support their under­
standing. Students are expected to recognize sensory details in literary 
text. 
(12) Reading/Comprehension of Text/Independent Read­
ing. Students read independently for sustained periods of time and 
produce evidence of their reading. Students are expected to read in­
dependently for a sustained period of time. 
(13) Reading/Comprehension of Informational Text/Cul­
ture and History. Students analyze, make inferences and draw 
conclusions about the author’s purpose in cultural, historical, and 
contemporary contexts and provide evidence from the text to support 
their understanding. Students are expected to identify the topic and 
explain the author’s purpose in writing the text. 
(14) Reading/Comprehension of Informational Text/Ex­
pository Text. Students analyze, make inferences and draw conclusions 
about expository text and provide evidence from text to support their 
understanding. Students are expected to: 
(A) restate the main idea, heard or read; 
(B) identify important facts or details in text, heard or 
read; 
(C) retell the order of events in a text by referring to the 
words and/or illustrations; and 
(D) use text features (e.g., title, tables of contents, illus­
trations) to locate specific information in text. 
(15) Reading/Comprehension of Informational Text/Pro­
cedural Texts. Students understand how to glean and use information 
in procedural texts and documents. Students are expected to: 
(A) follow written multi-step directions with picture 
cues to assist with understanding; and 
(B) explain the meaning of specific signs and symbols 
(e.g., map features). 
(16) Reading/Media Literacy. Students use comprehen­
sion skills to analyze how words, images, graphics, and sounds work 
together in various forms to impact meaning. Students continue 
to apply earlier standards with greater depth in increasingly more 
complex texts. Students are expected to: 
(A) recognize different purposes of media (e.g., infor­
mational, entertainment) (with adult assistance); and 
(B) identify techniques used in media (e.g., sound, 
movement). 
(17) Writing/Writing Process. Students use elements of the 
writing process (planning, drafting, revising, editing, and publishing) 
to compose text. Students are expected to: 
(A) plan a first draft by generating ideas for writing 
(e.g., drawing, sharing ideas, listing key ideas); 
(B) develop drafts by sequencing ideas through writing 
sentences; 
(C) revise drafts by adding or deleting a word, phrase, 
or sentence; 
(D) edit drafts for grammar, punctuation, and spelling 
using a teacher-developed rubric; and 
(E) publish and share writing with others.  
(18) Writing/Literary Texts. Students write literary texts to 
express their ideas and feelings about real or imagined people, events, 
and ideas. Students are expected to: 
(A) write brief stories that include a beginning, middle, 
and end; and 
(B) write short poems that convey sensory details. 
(19) Writing/Expository and Procedural Texts. Students 
write expository and procedural or work-related texts to communicate 
ideas and information to specific audiences for specific purposes. Stu­
dents are expected to: 
(A) write brief compositions about topics of interest to 
the student; 
(B) write short letters that put ideas in a chronological 
or logical sequence and use appropriate conventions (e.g., date, saluta­
tion, closing); and 
(C) write brief comments on literary or informational 
texts. 
(20) Oral and Written Conventions/Conventions. Students 
understand the function of and use the conventions of academic lan­
guage when speaking and writing. Students continue to apply earlier 
standards with greater complexity. Students are expected to: 
(A) understand and use the following parts of speech in 
the context of reading, writing, and speaking: 
(i) verbs in the past, present, and future in the indica­
tive mode (canto, canté); 
(ii) nouns (singular/plural, common/proper); 
(iii) adjectives (e.g., descriptive: verde, alto); 
(iv) adverbs (e.g., time: before, next); 
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(v) prepositions and prepositional phrases ("por la 
mañana"); 
(vi) personal pronouns (e.g., yo, ellos); and 
(vii) time-order transition words (e.g., primero, 
luego, después); 
(B) speak in complete sentences with correct article­
noun agreement (e.g., la pelota, el mapa, el agua, la mano, el águila); 
and 
(C) identify and read abbreviations (e.g., Sr., Sra.). 
(21) Oral and Written Conventions/Handwriting, Capital­
ization, and Punctuation. Students write legibly and use appropriate 
capitalization and punctuation conventions in their compositions. Stu­
dents are expected to: 
(A) form upper- and lower-case letters legibly in text, 
using the basic conventions of print (left-to-right and top-to-bottom 
progression), including spacing between words and sentences; 
(B) recognize and use basic capitalization for: 
(i) the beginning of sentences; and 
(ii) names of people; and 
(C) recognize and use punctuation marks at the begin­
ning and end of exclamatory and interrogative sentences and at the end 
of declarative sentences. 
(22) Oral and Written Conventions/Spelling. Students 
spell correctly. Students are expected to: 
(A) use phonological knowledge to match sounds to let­
ters and syllables to construct words; 
(B) use syllable-sound patterns to generate a series of 
original rhyming words using a variety of ending patterns (e.g., -ción, 
-illa, -ita, -ito); 
(C) blend phonemes to form syllables and words (e.g., 
mismo, tarde); 
(D) become familiar with words using orthographic 
patterns including: 
(i) words that use syllables with hard /r/  spelled  as  
"r" or "rr," as in ratón and carro; 
(ii) words that use syllables with soft /r/ spelled as 
"r" and always between two vowels, as in pero and perro; 
(iii) words that use syllables with silent "h," as in 
hora and ahora; 
(iv) words that use syllables que-, qui-, as in queso 
and quito; gue-, gui-, as in guiso and juguete; and güe-, güi-, as in 
paragüero and agüita; 
(v) words that have the same sound represented by 
different letters (e.g., "r" and "rr," as in ratón and perro; "ll" and "y," as 
in llave and yate; "g" and "j," as in gigante and jirafa; "c," "k," and "q," 
as in casa, kilo, and quince; "c," "s," and "z," as in cereal, semilla, and 
zapato; "j" and "x," as in cojín and México; "i" and "y," as in imán and 
doy; "b" and "v," as in burro and vela); and 
(vi) words using "n" before "v" (e.g., invitar), "m" 
before "b" (e.g., cambiar), and "m" before "p" (e.g., importante); 
(E) become familiar with words with consonant blends 
(e.g., bra/bra-zo-, glo/glo-bo-); 
(F) use knowledge of syllabic sounds, word parts, word 
segmentation, and syllabication to spell; 
(G) become familiar with words that have a prosodic or 
orthographic accent on the last syllable (palabras agudas) (e.g., calor, 
ratón); 
(H) become familiar with the appropriate use of accents 
on words commonly used in questions and exclamations (e.g., cuál, 
dónde, cómo); 
(I) become familiar with creating the plural form of 
words ending in "z" by replacing the "z" with "c" before adding -es 
(e.g., lápiz, lápices, feliz, felices); and 
(J) use resources to find correct spellings. 
(23) Research/Research Plan. Students ask open-ended re­
search questions and develop a plan for answering them. Students (with 
adult assistance) are expected to: 
(A) generate a list of topics of class-wide interest and 
formulate open-ended questions about one or two of the topics; and 
(B) decide what sources of information might be rele­
vant to answer these questions. 
(24) Research/Gathering Sources. Students determine, lo­
cate, and explore the full range of relevant sources addressing a re­
search question and systematically record the information they gather. 
Students (with adult assistance) are expected to: 
(A) gather evidence from available sources (natural and 
personal) as well as from interviews with local experts; 
(B) use text features (e.g., table of contents, alphabet­
ized index) in age-appropriate reference works (e.g., picture dictionar­
ies) to locate information; and 
(C) record basic information in simple visual formats 
(e.g., notes, charts, picture graphs, diagrams). 
(25) Research/Synthesizing Information. Students clarify 
research questions and evaluate and synthesize collected information. 
Students (with adult assistance) are expected to revise the topic as a 
result of answers to initial research questions. 
(26) Research/Organizing and Presenting Ideas. Students 
organize and present their ideas and information according to the pur­
pose of the research and their audience. Students (with adult assistance) 
are expected to create a visual display or dramatization to convey the 
results of the research. 
(27) Listening and Speaking/Listening. Students use com­
prehension skills to listen attentively to others in formal and informal 
settings. Students continue to apply earlier standards with greater com­
plexity. Students are expected to: 
(A) listen attentively to speakers and ask relevant ques­
tions to clarify information; and 
(B) follow, restate, and give oral instructions that in­
volve a short related sequence of actions. 
(28) Listening and Speaking/Speaking. Students speak 
clearly and to the point, using the conventions of language. Students 
continue to apply earlier standards with greater complexity. Students 
are expected to share information and ideas about the topic under dis­
cussion, speaking clearly at an appropriate pace, using the conventions 
of language. 
(29) Listening and Speaking/Teamwork. Students work 
productively with others in teams. Students continue to apply earlier 
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standards with greater complexity. Students are expected to follow 
agreed-upon rules for discussion, including listening to others, speak­
ing when recognized, and making appropriate contributions. 
§128.13. Spanish Language Arts and Reading, Grade 2, Beginning 
with School Year 2009-2010. 
(a) Introduction. 
(1) The Spanish Language Arts and Reading Texas Essen­
tial Knowledge and Skills (TEKS) reflect language arts standards that 
are authentic to the Spanish language and Spanish literacy, not mere 
translations from English. The Spanish Language Arts and Reading 
TEKS are organized into the following strands: Reading, where stu­
dents read and understand a wide variety of literary and informational 
texts; Writing, where students compose a variety of written texts with a 
clear controlling idea, coherent organization, and sufficient detail; Re­
search, where students are expected to know how to locate a range of 
relevant sources and evaluate, synthesize, and present ideas and infor­
mation; Listening and Speaking, where students listen and respond to 
the ideas of others while contributing their own ideas in conversations 
and in groups; and Oral and Written Conventions, where students learn 
how to use the oral and written conventions of the Spanish language in 
speaking and writing. The Reading strand is structured to reflect major 
topic areas of the National Reading Panel Report as well as other cur­
rent and relevant research on Spanish literacy development. In second 
grade, students will engage in activities that build on their prior knowl­
edge and skills in order to strengthen their reading, writing, and oral 
language skills. Students should write, read, and be read to on a daily 
basis. 
(2) Research consistently shows that literacy development 
in the student’s native language facilitates learning in English (Col­
lier & Thomas, 1997; Cummins, 2001). Students can develop cogni­
tion, learn, and achieve best when they can understand the language 
of instruction (August, Calderon, & Carlo, 2003). Students who have 
strong literacy skills in their primary language can be expected to trans­
fer those skills to English and progress rapidly in learning in English. 
Although English and Spanish look very similar on the surface (i.e., 
similar alphabets; directionality; cognates) the conventions of each lan­
guage presuppose the reading process in that language. Consequently, 
systematic instruction in the appropriate sequence of skills is critical. 
For this reason, the Spanish Language Arts and Reading TEKS reflect 
language arts standards that are authentic to the Spanish language and 
not mere translations from English. 
(A) Spanish, as opposed to English, has a closer let­
ter-sound relationship and clearly defined syllable boundaries. The 
syllable in Spanish is a more critical unit of phonological awareness 
than in English because of the consistent phoneme-grapheme corre­
spondence. Syllables are important units for Spanish because of their 
strong effect in visual word recognition (Carreiras et al., 1993) and their 
major role in predicting Spanish reading success. In addition, Spanish 
presents a much higher level of orthographic transparency than English 
and does not rely on sight words for decoding. This orthographic trans­
parency accelerates the decoding process and the focus quickly moves 
to fluency and comprehension. Spanish uses frequency words that are 
identified by the rate of occurrence in grade appropriate text and used 
to build on fluency and comprehension. However, in English, "sight" 
words are used because of words that are not decodable such as "are" 
or "one." In Spanish, decoding issues are not as prevalent as issues of 
comprehension. These specific features of the Spanish language will 
influence reading methodology and development. 
(B) Spanish instruction maximizes access to English 
content. Students with strong literacy skills in Spanish phonemic 
awareness, phonics, vocabulary, and reading comprehension can 
be expected to transfer those skills to English. The "transfer" of 
knowledge and skills from one language to another refers to the met­
alinguistic and metacognitive processes and awareness that students 
gain in developing literacy in two languages. Current research on 
bilingual instruction (e.g., August & Shanahan, 2006; Genesse et 
al., 2006) shows how students use native literacy knowledge when 
learning to read and write in another language. 
(C) The effective transfer of skills transpires as students 
develop their metalinguistic skills and as they engage in a contrastive 
analysis of the Spanish and English languages (Cummins, 2007). 
Transfer matters occur within fundamentals of language that are 
common to Spanish and English; within fundamentals that are similar, 
but not exact in both languages; and in fundamentals specific to each 
language and not applicable to the other language. The strength of 
learning through formal instruction in Spanish determines the extent 
of transfer in English (August, Calderon, & Carlo, 2000; Slavin & 
Calderon, 2001; Garcia, 2001). In other words, for transfer to occur, 
comprehension of the "rules" and the realization of their applicability 
to the new language specific tasks are necessary. 
(D) The concept of transfer necessitates the use of some 
of both languages in which both (Spanish and English) co-exist with 
flexibility. As a result of working within two language systems, stu­
dents’ metalinguistic and metacognitive skills are enhanced when they 
learn about the similarities and differences between languages. This is 
reliant on the type of bilingual program model being used (See Texas 
Education Code, §29.066). 
(3) To meet Public Education Goal 1 of the Texas Educa­
tion Code, §4.002, which states, "The students in the public education 
system will demonstrate exemplary performance in the reading and 
writing of the English language," students will accomplish the essential 
knowledge, skills, and student expectations at Grade 2 as described in 
subsection (b) of this section. 
(4) To meet Texas Education Code, §28.002(h), which 
states, "... each school district shall foster the continuation of the 
tradition of teaching United States and Texas history and the free 
enterprise system in regular subject matter and in reading courses 
and in the adoption of textbooks," students will be provided oral and 
written narratives as well as other informational texts that can help 
them to become thoughtful, active citizens who appreciate the basic 
democratic values of our state and nation. 
(b) Knowledge and skills. 
(1) Reading/Beginning Reading Skills/Print Awareness. 
Students understand how Spanish is written and printed. Students 
are expected to distinguish features of a sentence (e.g., capitalization 
of first word, beginning and ending punctuation, commas, quotation 
marks, and em dash to indicate dialogue). 
(2) Reading/Beginning Reading Skills/Phonics. Students 
use the relationships between letters and sounds and spelling based on 
orthographic rules to decode written Spanish. Students will continue to 
apply earlier standards with greater depth in increasingly more complex 
texts. Students are expected to: 
(A) decode words in context and in isolation by apply­
ing the knowledge of letter-sound relationships in different syllabic 
structures. including: 
(i) open syllable (CV) (e.g., la/la-ta; to/to-ma); 
(ii) closed syllable (CVC) (e.g., mes, sol); 
(iii) diphthongs (e.g., viernes, pie, fui); 
(iv) hiatus (e.g., fideo, poeta); 
ADOPTED RULES November 21, 2008 33 TexReg 9473 
(v) consonant blends (e.g., bra/bra-zo; glo/glo-bo); 
and 
(vi) consonant digraphs (e.g., ch/chi-le; ll/lla-ve; 
rr/pe-rro); 
(B) use orthographic rules to segment and combine syl­
lables including vowel diphthongs (e.g., pue-de, sien-te, va-ca); 
(C) decode words with silent "h" with increasing accu­
racy; 
(D) become familiar with words that use syllables que-, 
qui-, as in queso and quito; gue-, gui-, as in guiso and juguete; and güe-, 
güi-, as in pingüino and agüita; 
(E) decode words that have same sounds represented by 
different letters with increased accuracy (e.g., "r" and "rr," as in ratón 
and perro; "ll" and "y," as in llave and yate; "g" and "j," as in gigante and 
jirafa; "c," "k," and "q," as in casa, kilo, and quince; "c," "s," and "z," 
as in cereal, semilla, and zapato; "j" and "x," as in cojín and México; 
"i" and "y," as in imán and doy; "b" and "v," as in burro and vela); 
(F) read words with common prefixes (e.g., in-, des-) 
and suffixes (e.g., -mente, -dad, -oso); 
(G) identify and read abbreviations (e.g., Sr., Dra.); 
(H) identify the stressed syllable (sílaba tónica); 
(I) decode words with an orthographic accent (e.g., 
papá, avión); and 
(J) use knowledge of the meaning of base words to iden­
tify and read common compound words (e.g., sacapuntas, abrelatas, 
sobrecama). 
(3) Reading/Beginning Reading/Strategies. Students com­
prehend a variety of texts drawing on useful strategies as needed. Stu­
dents are expected to: 
(A) use ideas (e.g., illustrations, titles, topic sentences, 
key words, and foreshadowing) to make and confirm predictions; 
(B) ask relevant questions, seek clarification, and locate 
facts and details about stories and other texts and support answers with 
evidence from text; and 
(C) establish purpose for reading selected texts and 
monitor comprehension, making corrections and adjustments when 
that understanding breaks down (e.g., identifying clues, using back­
ground knowledge, generating questions, re-reading a portion aloud). 
(4) Reading/Fluency. Students read grade-level text with 
fluency and comprehension. Students are expected to read aloud grade-
level appropriate text with accuracy, expression, appropriate phrasing, 
and comprehension. 
(5) Reading/Vocabulary Development. Students under­
stand new vocabulary and use it when reading and writing. Students 
are expected to: 
(A) use prefixes and suffixes to determine the meaning 
of words (e.g., componer/descomponer; obedecer/desobedecer); 
(B) use context to determine the relevant meaning of 
unfamiliar words or multiple-meaning words; 
(C) identify and use common words that are opposite 
(antonyms) or similar (synonyms) in meaning; and 
(D) alphabetize a series of words and use a dictionary 
or a glossary to find words. 
(6) Reading/Comprehension of Literary Text/Theme and 
Genre. Students analyze, make inferences and draw conclusions about 
theme and genre in different cultural, historical, and contemporary con­
texts and provide evidence from the text to support their understanding. 
Students are expected to: 
(A) identify moral lessons as themes in well-known fa­
bles, legends, myths, or stories; and 
(B) compare different versions of the same story in tra­
ditional and contemporary folktales with respect to their characters, set­
tings, and plot. 
(7) Reading/Comprehension of Literary Text/Poetry. Stu­
dents understand, make inferences and draw conclusions about the 
structure and elements of poetry and provide evidence from text to 
support their understanding. Students are expected to describe how 
rhyme, rhythm, and repetition interact to create images in poetry. 
(8) Reading/Comprehension of Literary Text/Drama. 
Students understand, make inferences and draw conclusions about 
the structure and elements of drama and provide evidence from text 
to support their understanding. Students are expected to identify the 
elements of dialogue and use them in informal plays. 
(9) Reading/Comprehension of Literary Text/Fiction. 
Students understand, make inferences and draw conclusions about the 
structure and elements of fiction and provide evidence from text to 
support their understanding. Students are expected to: 
(A) describe similarities and differences in the plots and 
settings of several works by the same author; and 
(B) describe main characters in works of fiction, includ­
ing their traits, motivations, and feelings. 
(10) Reading/Comprehension of Literary Text/Literary 
Nonfiction. Students understand, make inferences and draw con­
clusions about the varied structural patterns and features of literary 
nonfiction and respond by providing evidence from text to support 
their understanding. Students are expected to distinguish between 
fiction and nonfiction. 
(11) Reading/Comprehension of Literary Text/Sensory 
Language. Students understand, make inferences and draw conclu­
sions about how an author’s sensory language creates imagery in 
literary text and provide evidence from text to support their under­
standing. Students are expected to recognize that some words and 
phrases have literal and non-literal meanings (e.g., take steps). 
(12) Reading/Comprehension of Text/Independent Read­
ing. Students read independently for sustained periods of time and 
produce evidence of their reading. Students are expected to read in­
dependently for a sustained period of time and paraphrase what the 
reading was about, maintaining meaning. 
(13) Reading/Comprehension of Informational Text/Cul­
ture and History. Students analyze, make inferences and draw 
conclusions about the author’s purpose in cultural, historical, and 
contemporary contexts and provide evidence from the text to support 
their understanding. Students are expected to identify the topic and 
explain the author’s purpose in writing the text. 
(14) Reading/Comprehension of Informational Text/Ex­
pository Text. Students analyze, make inferences and draw conclusions 
about and understand expository text and provide evidence from text 
to support their understanding. Students are expected to: 
(A) identify the main idea in a text and distinguish it 
from the topic; 
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(B) locate the facts that are clearly stated in a text; 
(C) describe the order of events or ideas in a text; and 
(D) use text features (e.g., table of contents, index, 
headings) to locate specific information in text. 
(15) Reading/Comprehension of Informational Text/Pro­
cedural Text. Students understand how to glean and use information 
in procedural texts and documents. Students are expected to: 
(A) follow written multi-step directions; and 
(B) use common graphic features to assist in the inter­
pretation of text (e.g., captions, illustrations). 
(16) Reading/Media Literacy. Students use comprehen­
sion skills to analyze how words, images, graphics, and sounds work 
together in various forms to impact meaning. Students continue 
to apply earlier standards with greater depth in increasingly more 
complex texts. Students are expected to: 
(A) recognize different purposes of media (e.g., infor­
mational, entertainment); 
(B) describe techniques used to create media messages 
(e.g., sound, graphics); and 
(C) identify various written conventions for using digi­
tal media (e.g., e-mail, website, video  game).  
(17) Writing/Writing Process. Students use elements of the 
writing process (planning, drafting, revising, editing, and publishing) 
to compose text. Students are expected to: 
(A) plan a first draft by generating ideas for writing 
(e.g., drawing, sharing ideas, listing key ideas); 
(B) develop drafts by sequencing ideas through writing 
sentences; 
(C) revise drafts by adding or deleting words, phrases, 
or sentences; 
(D) edit drafts for grammar, punctuation, and spelling 
using a teacher-developed rubric; and 
(E) publish and share writing with others. 
(18) Writing/Literary Texts. Students write literary texts to 
express their ideas and feelings about real or imagined people, events, 
and ideas. Students are expected to: 
(A) write brief stories that include a beginning, middle, 
and end; and 
(B) write short poems that convey sensory details. 
(19) Writing/Expository and Procedural Texts. Students 
write expository and procedural or work-related texts to communicate 
ideas and information to specific audiences for specific purposes. Stu­
dents are expected to: 
(A) write brief compositions about topics of interest to 
the student; 
(B) write short letters that put ideas in a chronological 
or logical sequence and use appropriate conventions (e.g., date, saluta­
tion, closing); and 
(C) write brief comments on literary or informational 
texts. 
(20) Writing/Persuasive Texts. Students write persuasive 
texts to influence the attitudes or actions of a specific audience on spe­
cific issues. Students are expected to write persuasive statements about 
issues that are important to the student for the appropriate audience in 
the school, home, or local community. 
(21) Oral and Written Conventions/Conventions. Students 
understand the function of and use the conventions of academic lan­
guage when speaking and writing. Students continue to apply earlier 
standards with greater complexity. Students are expected to: 
(A) understand and use the following parts of speech in 
the context of reading, writing, and speaking: 
(i) regular and irregular verbs (past, present, and fu­
ture in the indicative mode); 
(ii) nouns (singular/plural, common/proper); 
(iii) adjectives (e.g., descriptive: viejo, maravil­
loso); 
(iv) articles (e.g., un, una, la, el); 
(v) adverbs (e.g., time: antes, después; manner: 
cuidadosamente); 
(vi) prepositions and prepositional phrases; 
(vii) pronouns (e.g., él, su); and 
(viii) time-order transition words; and 
(B) distinguish among declarative, interrogative, ex­
clamatory, and imperative sentences. 
(22) Oral and Written Conventions/Handwriting, Capital­
ization, and Punctuation. Students write legibly and use appropriate 
capitalization and punctuation conventions in their compositions. Stu­
dents are expected to: 
(A) write legibly leaving appropriate margins for read­
ability; 
(B) use capitalization for: 
(i) proper nouns; and 
(ii) the salutation and closing of a letter; 
(C) understand that months and days of the week are 
not capitalized; 
(D) recognize and use punctuation marks, including be­
ginning and ending punctuation in sentences; and 
(E) identify, read, and write abbreviations (e.g., Srta., 
Dr.). 
(23) Oral and Written Conventions/Spelling. Students 
spell correctly. Students are expected to: 
(A) become familiar with words using orthographic 
patterns including: 
(i) words that use syllables with hard /r/ spelled as 
"r" or "rr," as in ratón and carro; 
(ii) words that use syllables with soft /r/ spelled as 
"r" and always between two vowels, as in loro and cara; 
(iii) words that use syllables with silent "h," as in 
hora and hoy; 
(iv) words that use syllables que-, qui-, as in queso 
and quito; gue-, gui-, as in guiso and juguete; and güe-, güi-, as in 
paragüero and agüita; 
(v) words that have the same sound represented by 
different letters (e.g., "r" and "rr," as in ratón and perro; "ll" and "y," as 
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in llave and yate; "g" and "j," as in gigante and jirafa; "c," "k," and "q," 
as in casa, kilo, and quince; "c," "s," and "z," as in cereal, semilla, and 
zapato; "j" and "x," as in cojín and México; "i"  and "y," as in imán  and  
doy; "b" and "v," as in burro and vela); and 
(vi) words using "n" before "v" (e.g., invitación), 
"m" before "b" (e.g., cambiar), and "m" before "p" (e.g., comprar); 
(B) spell words with consonant blends (e.g., bra/bra-zo­
, glo/glo-bo-); 
(C) spell the plural form of words ending in  "z"  by  re­
placing the "z" with "c" before adding -es (e.g., lápiz, lápices, feliz, 
felices); 
(D) use knowledge of syllabic sounds, word parts, word 
segmentation, and syllabication to spell; 
(E) spell words that have a prosodic or orthographic ac­
cent on the last syllable (palabras agudas) (e.g., feliz, canción); 
(F) become familiar with words that have a prosodic 
or orthographic accent on the second-to-last syllable (palabras graves) 
(e.g., casa, árbol); 
(G) use accents appropriately on words commonly used 
in questions and exclamations (e.g., cuál, dónde, cómo); 
(H) mark accents appropriately when conjugating verbs 
in the simple past in the indicative mode (e.g., corrió, jugó); 
(I) identify, read, and write abbreviations (e.g., Sr., 
Dra.); and 
(J) use resources to find correct spellings. 
(24) Research/Research Plan. Students ask open-ended re­
search questions and develop a plan for answering them. Students are 
expected to: 
(A) generate a list of topics of class-wide interest and 
formulate open-ended questions about one or two of the topics; and 
(B) decide what sources of information might be rele­
vant to answer these questions. 
(25) Research/Gathering Sources. Students determine, lo­
cate, and explore the full range of relevant sources addressing a re­
search question and systematically record the information they gather. 
Students are expected to: 
(A) gather evidence from available sources (natural and 
personal) as well as from interviews with local experts; 
(B) use text features (e.g., table of contents, alphabet­
ized index, headings) in age-appropriate reference works (e.g., picture 
dictionaries) to locate information; and 
(C) record basic information in simple visual formats 
(e.g., notes, charts, picture graphs, diagrams). 
(26) Research/Synthesizing Information. Students clarify 
research questions and evaluate and synthesize collected information. 
Students are expected to revise the topic as a result of answers to initial 
research questions. 
(27) Research/Organizing and Presenting Ideas. Students 
organize and present their ideas and information according to the pur­
pose of the research and their audience. Students (with adult assistance) 
are expected to create a visual display or dramatization to convey the 
results of the research. 
(28) Listening and Speaking/Listening. Students use com­
prehension skills to listen attentively to others in formal and informal 
settings. Students continue to apply earlier standards with greater com­
plexity. Students are expected to: 
(A) listen attentively to speakers and ask relevant ques­
tions to clarify information; and 
(B) follow, restate, and give oral instructions that in­
volve a short related sequence of actions. 
(29) Listening and Speaking/Speaking. Students speak 
clearly and to the point, using the conventions of language. Students 
continue to apply earlier standards with greater complexity. Students 
are expected to share information and ideas that focus on the topic 
under discussion, speaking clearly at an appropriate pace, using the 
conventions of language. 
(30) Listening and Speaking/Teamwork. Students work 
productively with others in teams. Students continue to apply earlier 
standards with greater complexity. Students are expected to follow 
agreed-upon rules for discussion, including listening to others, speak­
ing when recognized, and making appropriate contributions. 
§128.14. Spanish Language Arts and Reading, Grade 3, Beginning 
with School Year 2009-2010. 
(a) Introduction. 
(1) The Spanish Language Arts and Reading Texas Essen­
tial Knowledge and Skills (TEKS) reflect language arts standards that 
are authentic to the Spanish language and Spanish literacy, not mere 
translations from English. The Spanish Language Arts and Reading 
TEKS are organized into the following strands: Reading, where stu­
dents read and understand a wide variety of literary and informational 
texts; Writing, where students compose a variety of written texts with 
a clear controlling idea, coherent organization, and sufficient detail; 
Research, where students are expected to know how to locate a range 
of relevant sources and evaluate, synthesize, and present ideas and in­
formation; Listening and Speaking, where students listen and respond 
to the ideas of others while contributing their own ideas in conversa­
tions and in groups; and Oral and Written Conventions, where students 
learn how to use the oral and written conventions of the Spanish lan­
guage in speaking and writing. The standards are cumulative--students 
will continue to address earlier standards as needed while they attend to 
standards for their grade. In third grade, students will engage in activi­
ties that build on their prior knowledge and skills in order to strengthen 
their reading, writing, and oral language skills. Students should read, 
write,  and  be read to on a daily  basis.  
(2) Research consistently shows that literacy development 
in the student’s native language facilitates learning in English (Col­
lier & Thomas, 1997; Cummins, 2001). Students can develop cogni­
tion, learn, and achieve best when they can understand the language 
of instruction (August, Calderon, & Carlo, 2003). Students who have 
strong literacy skills in their primary language can be expected to trans­
fer those skills to English and progress rapidly in learning in English. 
Although English and Spanish look very similar on the surface (i.e., 
similar alphabets; directionality; cognates) the conventions of each lan­
guage presuppose the reading process in that language. Consequently, 
systematic instruction in the appropriate sequence of skills is critical. 
For this reason, the Spanish Language Arts and Reading TEKS reflect 
language arts standards that are authentic to the Spanish language and 
not mere translations from English. 
(A) Spanish, as opposed to English, has a closer let­
ter-sound relationship and  clearly defined syllable boundaries. The 
syllable in Spanish is a more critical unit of phonological awareness 
than in English because of the consistent phoneme-grapheme corre­
spondence. Syllables are important units for Spanish because of their 
strong effect in visual word recognition (Carreiras et al., 1993) and their 
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major role in predicting Spanish reading success. In addition, Spanish 
presents a much higher level of orthographic transparency than English 
and does not rely on sight words for decoding. This orthographic trans­
parency accelerates the decoding process and the focus quickly moves 
to fluency and comprehension. Spanish uses frequency words that are 
identified  by  the rate of occurrence in grade appropriate text and used 
to build on fluency and comprehension. However, in English, "sight" 
words are used because of words that are not decodable such as "are" 
or "one." In Spanish, decoding issues are not as prevalent as issues of 
comprehension. These specific features of the Spanish language will 
influence reading methodology and development. 
(B) Spanish instruction maximizes access to English 
content. Students with strong literacy skills in Spanish phonemic 
awareness, phonics, vocabulary, and reading comprehension can 
be expected to transfer those skills to English. The "transfer" of 
knowledge and skills from one language to another refers to the met­
alinguistic and metacognitive processes and awareness that students 
gain in developing literacy in two languages. Current research on 
bilingual instruction (e.g., August & Shanahan, 2006; Genesse et 
al., 2006) shows how students use native literacy knowledge when 
learning to read and write in another language. 
(C) The effective transfer of skills transpires as students 
develop their metalinguistic skills and as they engage in a contrastive 
analysis of the Spanish and English languages (Cummins, 2007). 
Transfer matters occur within fundamentals of language that are 
common to Spanish and English; within fundamentals that are similar, 
but not exact in both languages; and in fundamentals specific to each  
language and not applicable to the other language. The strength of 
learning through formal instruction in Spanish determines the extent 
of transfer in English (August, Calderon, & Carlo, 2000; Slavin & 
Calderon, 2001; Garcia, 2001). In other words, for transfer to occur, 
comprehension of the "rules" and the realization of their applicability 
to the new language specific tasks are necessary. 
(D) The concept of transfer necessitates the use of some 
of both languages in which both (Spanish and English) co-exist with 
flexibility. As  a  result of working within two language systems, stu­
dents’ metalinguistic and metacognitive skills are enhanced when they 
learn about the similarities and differences between languages. This is 
reliant on the type of bilingual program model being used (See Texas 
Education Code, §29.066). 
(3) To meet Public Education Goal 1 of the Texas Educa­
tion Code, §4.002, which states, "The students in the public education 
system will demonstrate exemplary performance in the reading and 
writing of the English language," students will accomplish the essential 
knowledge, skills, and student expectations at Grade 3 as described in 
subsection (b) of this section. 
(4) To meet Texas Education Code, §28.002(h), which 
states, "... each school district shall foster the continuation of the 
tradition of teaching United States and Texas history and the free 
enterprise system in regular subject matter and in reading courses 
and in the adoption of textbooks," students will be provided oral and 
written narratives as well as other informational texts that can help 
them to become thoughtful, active citizens who appreciate the basic 
democratic values of our state and nation. 
(b) Knowledge and skills. 
(1) Reading/Beginning Reading Skills/Phonics. Students 
use the relationships between letters and sounds and spelling based on 
orthographic rules to decode written Spanish. Students will continue to 
apply earlier standards with greater depth in increasingly more complex 
texts. Students are expected to: 
(A) use orthographic rules to segment and combine syl­
lables including diphthongs (e.g., na-die, ra-dio); 
(B) decode words with silent "h" with increasing accu­
racy; 
(C) decode words that use the syllables que-, qui-, as in 
queso and quito; gue-, gui-, as in guiso and juguete; and güe-, güi-, as 
in pingüino and agüita; 
(D) develop automatic recognition of words that have 
the same sounds represented by different letters with increased accu­
racy (e.g., "r" and "rr," as in ratón and perro; "ll" and "y," as in llave and 
yate; "g" and "j," as in gigante and jirafa; "c," "k," and "q," as in casa, 
kilo, and quince; "c," "s," and "z," as in cereal, semilla, and zapato; "j" 
and "x," as in cojín and México; "i" and "y," as in imán and doy; "b" 
and "v," as in burro and vela); 
(E) read words with common prefixes (e.g., in-, des-) 
and suffixes (e.g., -mente, -dad, -oso); 
(F) identify the syllable that is stressed (sílaba tónica); 
(G) decode words with an orthographic accent (e.g., 
día, también, después); 
(H) use knowledge of the meaning of base words to 
identify and read common compound words (e.g., sacapuntas, abre­
latas, salvavidas); and 
(I) monitor accuracy in decoding words that have same 
sound represented by different letters. 
(2) Reading/Beginning Reading/Strategies. Students com­
prehend a variety of texts drawing on useful strategies as needed. Stu­
dents are expected to: 
(A) use ideas (e.g., illustrations, titles, topic sentences, 
key words, and foreshadowing clues) to make and confirm predictions; 
(B) ask relevant questions, seek clarification, and locate 
facts and details about stories and other texts and support answers with 
evidence from text; and 
(C) establish purpose for reading selected texts and 
monitor comprehension, making corrections and adjustments when 
that understanding breaks down (e.g., identifying clues, using back­
ground knowledge, generating questions, re-reading a portion aloud). 
(3) Reading/Fluency. Students read grade-level text with 
fluency and comprehension. Students are expected to read aloud grade-
level appropriate text with accuracy, expression, appropriate phrasing, 
and comprehension. 
(4) Reading/Vocabulary Development. Students under­
stand new vocabulary and use it when reading and writing. Students 
are expected to: 
(A) identify the meaning of common prefixes (e.g., ex-, 
des-) and suffixes (e.g., -era, -oso), and know how they change the 
meaning of roots; 
(B) use context to determine the relevant meaning of 
unfamiliar words or distinguish among multiple meaning words and 
homographs (e.g., vino-la bebida; vino-del verbo venir); 
(C) identify and use antonyms, synonyms, and homo­
phones (e.g., tubo, tuvo); 
(D) identify and apply playful uses of language (e.g., 
tongue twisters, palindromes, riddles); and 
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(E) alphabetize a series of words to the third letter and 
use a dictionary or a glossary to determine the meanings and syllabica­
tion of unknown words. 
(5) Reading/Comprehension of Literary Text/Theme and 
Genre. Students analyze, make inferences and draw conclusions about 
theme and genre in different cultural, historical, and contemporary con­
texts and provide evidence from the text to support their understanding. 
Students are expected to: 
(A) paraphrase the themes and supporting details of fa­
bles, legends, myths, or stories; and 
(B) compare and contrast the settings in myths and tra­
ditional folktales. 
(6) Reading/Comprehension of Literary Text/Poetry. 
Students understand, make inferences and draw conclusions about 
the structure and elements of poetry and provide evidence from text 
to support their understanding. Students are expected to describe the 
characteristics of various forms of poetry and how they create imagery 
(e.g., narrative poetry, lyrical poetry, humorous poetry, free verse). 
(7) Reading/Comprehension of Literary Text/Drama. 
Students understand, make inferences and draw conclusions about 
the structure and elements of drama and provide evidence from text 
to support their understanding. Students are expected to explain the 
elements of plot and character as presented through dialogue in scripts 
that are read, viewed, written, or performed. 
(8) Reading/Comprehension of Literary Text/Fiction. 
Students understand, make inferences and draw conclusions about the 
structure and elements of fiction and provide evidence from text to 
support their understanding. Students are expected to: 
(A) sequence and summarize the plot’s main events and 
explain their influence on future events; 
(B) describe the interaction of characters including their 
relationships and the changes they undergo; and 
(C) identify whether the narrator or speaker of a story 
is first or third person. 
(9) Reading/Comprehension of Literary Text/Literary 
Nonfiction. Students understand, make inferences and draw con­
clusions about the varied structural patterns and features of literary 
nonfiction and respond by providing evidence from text to support 
their understanding. Students are expected to explain the difference in 
point of view between a biography and autobiography. 
(10) Reading/Comprehension of Literary Text/Sensory 
Language. Students understand, make inferences and draw conclu­
sions about how an author’s sensory language creates imagery in 
literary text and provide evidence from text to support their under­
standing. Students are expected to identify language that creates a 
graphic visual experience and appeals to the senses. 
(11) Reading/Comprehension of Text/Independent Read­
ing. Students read independently for sustained periods of time and 
produce evidence of their reading. Students are expected to read in­
dependently for a sustained period of time and paraphrase what the 
reading was about, maintaining meaning and logical order (e.g., gen­
erate a reading log or journal; participate in book talks). 
(12) Reading/Comprehension of Informational Text/Cul­
ture and History. Students analyze, make inferences and draw 
conclusions about the author’s purpose in cultural, historical, and 
contemporary contexts and provide evidence from the text to support 
their understanding. Students are expected to identify the topic and 
locate the author’s stated purposes in writing the text. 
(13) Reading/Comprehension of Informational Text/Ex­
pository Text. Students analyze, make inferences and draw conclusions 
about expository text and provide evidence from text to support their 
understanding. Students are expected to: 
(A) identify the details or facts that support the main 
idea; 
(B) draw conclusions from the facts presented in text 
and support those assertions with textual evidence; 
(C) identify explicit cause and effect relationships 
among ideas in texts; and 
(D) use text features (e.g., bold print, captions, key 
words, italics) to locate information and make and verify predictions 
about contents of text. 
(14) Reading/Comprehension of Informational Text/Per­
suasive Text. Students analyze, make inferences and draw conclusions 
about persuasive text and provide evidence from text to support their 
analysis. Students are expected to identify what the author is trying to 
persuade the reader to think or do. 
(15) Reading/Comprehension of Informational Text/Pro­
cedural Texts. Students understand how to glean and use information 
in procedural texts and documents. Students are expected to: 
(A) follow and explain a set of written multi-step direc­
tions; and 
(B) locate and use specific information in graphic fea­
tures of text. 
(16) Reading/Media Literacy. Students use comprehen­
sion skills to analyze how words, images, graphics, and sounds work 
together in various forms to impact meaning. Students will continue 
to apply earlier standards with greater depth in increasingly more 
complex texts. Students are expected to: 
(A) understand how communication changes when 
moving from one genre of media to another; 
(B) explain how various design techniques used in me­
dia influence the message (e.g., shape, color, sound); and 
(C) compare various written conventions used for dig­
ital media (e.g., language in an informal e-mail vs. language in a 
web-based news article). 
(17) Writing/Writing Process. Students use elements of the 
writing process (planning, drafting, revising, editing, and publishing) 
to compose text. Students are expected to: 
(A) plan a first draft by selecting a genre appropriate for 
conveying the intended meaning to an audience and generating ideas 
through a range of strategies (e.g., brainstorming, graphic organizers, 
logs, journals); 
(B) develop drafts by categorizing ideas and organizing 
them into paragraphs; 
(C) revise drafts for coherence, organization, use of 
simple and compound sentences, and audience; 
(D) edit drafts for grammar, mechanics, and spelling us­
ing a teacher-developed rubric; and 
(E) publish written work for a specific audience. 
(18) Writing/Literary Texts. Students write literary texts to 
express their ideas and feelings about real or imagined people, events, 
and ideas. Students are expected to: 
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(A) write imaginative stories that build the plot to a cli­
max and contain details about the characters and setting; and 
(B) write poems that convey sensory details using the 
conventions of poetry (e.g., rhyme, meter, patterns of verse). 
(19) Writing. Students write about their own experiences. 
Students are expected to write about important personal experiences. 
(20) Writing/Expository and Procedural Texts. Students 
write expository and procedural or work-related texts to communicate 
ideas and information to specific audiences for specific purposes. Stu­
dents are expected to: 
(A) create brief compositions that: 
(i) establish a central idea in a topic sentence; 
(ii) include supporting sentences with simple facts, 
details, and explanations; and 
(iii) contain a concluding statement; 
(B) write letters whose language is tailored to the au­
dience and purpose (e.g., a thank you note to a friend) and that use 
appropriate conventions (e.g., date, salutation, closing); and 
(C) write responses to literary or expository texts that 
demonstrate an understanding of the text. 
(21) Writing/Persuasive Texts. Students write persuasive 
texts to influence the attitudes or actions of a specific audience on spe­
cific issues. Students are expected to write persuasive essays for ap­
propriate audiences that establish a position and use supporting details. 
(22) Oral and Written Conventions/Conventions. Students 
understand the function of and use the conventions of academic lan­
guage when speaking and writing. Students continue to apply earlier 
standards with greater complexity. Students are expected to: 
(A) use and understand the function of the following 
parts of speech in the context of reading, writing, and speaking: 
(i) regular and irregular verbs (past, present, future, 
and perfect tenses in the indicative mode); 
(ii) nouns (singular/plural, common/proper); 
(iii) adjectives (e.g., descriptive: dorado, rectangu­
lar; limiting: este, ese, aquel); 
(iv) articles (e.g., un, una, lo, la, el, los, las); 
(v) adverbs (e.g., time: luego, antes; manner: cuida­
dosamente); 
(vi) prepositions and prepositional phrases; 
(vii) possessive pronouns (e.g., su, sus, mi, mis, 
suyo); 
(viii) coordinating conjunctions (e.g., y, o, pero); 
and 
(ix) time-order transition words and transitions that 
indicate a conclusion (e.g., finalmente, por último); 
(B) use the complete subject and the complete predicate 
in a sentence; 
(C) use complete simple and compound sentences; and 
(D) identify, read, and write abbreviations (e.g., Ave, 
Dra., Atte.). 
(23) Oral and Written Conventions/Handwriting, Capital­
ization, and Punctuation. Students write legibly and use appropriate 
capitalization and punctuation conventions in their compositions. Stu­
dents are expected to: 
(A) write legibly in cursive script with spacing between 
words in a sentence; 
(B) use capitalization for: 
(i) geographical names and places; 
(ii) historical periods; and 
(iii) official titles of people; 
(C) recognize and use punctuation marks including 
commas; and 
(D) use correct mechanics including paragraph inden­
tations or "sangrías." 
(24) Oral and Written Conventions/Spelling. Students 
spell correctly. Students are expected to:  
(A) spell words with increased accuracy using ortho­
graphic rules, including: 
(i) words that use syllables with hard /r/ spelled as 
"r" or "rr," as in ratón and carro; 
(ii) words that use syllables with soft /r/ spelled as 
"r" and always between two vowels, as in pero and perro; 
(iii) words that use syllables with silent "h" (e.g., 
ahora, almohada); 
(iv) words that use syllables que-, qui-, as in queso 
and quito; gue-, gui-, as in guiso and juguete; and güe-, güi-, as in 
paragüero and agüita; 
(v) words that have the same sound represented by 
different letters (e.g., "r" and "rr," as in ratón and perro; "ll" and "y," as 
in llave and yate; "g" and "j," as in gigante and jirafa; "c," "k," and "q," 
as in casa, kilo, and quince; "c," "s," and "z," as in cereal, semilla, and 
zapato; "j" and "x," as in cojín and México; "i" and "y," as in imán and 
doy; "b" and "v," as in burro and vela); and 
(vi) words using "n" before "v" (e.g., invitación), 
"m" before "b" (e.g., cambiar), and "m" before "p" (e.g., comprar); 
(B) spell words with consonant blends with increased 
accuracy (e.g., bra/bra-zo-, glo/glo-bo-); 
(C) spell with increased accuracy the plural form of 
words ending in "z" by replacing the "z" with "c" before adding -es 
(e.g., capaz, capaces; raíz, raices); 
(D) use knowledge of syllabic sounds, word parts, word 
segmentation, and syllabication to spell; 
(E) write with increased accuracy using accent marks, 
including: 
(i) words that have a prosodic or orthographic accent 
on the last syllable (palabras agudas) (e.g., feliz, canción); and 
(ii) words that have a prosodic or orthographic ac­
cent on the second-to-last syllable (palabras graves) (e.g., casa, árbol); 
(F) become familiar with words that have an ortho­
graphic accent on the third-to-last syllable (palabras esdrújulas) (e.g., 
último, cómico, mecánico); 
(G) become familiar with the concept of hiatus and 
diphthongs and the implications for orthographic accents (e.g., le-er, 
rí-o; quie-ro, vio); 
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(H) use with increased accuracy accents on words com­
monly used in questions and exclamations (e.g., cuál, dónde, cómo); 
(I) differentiate the meaning or function of a word based 
on the diacritical accent (e.g., se/sé, el/él, mas/más); 
(J) mark accents appropriately when conjugating verbs 
in simple and imperfect past, perfect, conditional, and future tenses 
(e.g., corrió, jugó, tenía, gustaría, vendrá); and 
(K) use print and electronic resources to find and check 
correct spellings. 
(25) Research/Research Plan. Students ask open-ended re­
search questions and develop a plan for answering them. Students are 
expected to: 
(A) generate research topics from personal interests or 
by brainstorming with others, narrow to one topic, and formulate open-
ended questions about the major research topic; and 
(B) generate a research plan for gathering relevant in­
formation (e.g., surveys, interviews, encyclopedias) about the major 
research question. 
(26) Research/Gathering Sources. Students determine, lo­
cate, and explore the full range of relevant sources addressing a re­
search question and systematically record the information they gather. 
Students are expected to: 
(A) follow the research plan to collect information from 
multiple sources of information, both oral and written, including: 
(i) student-initiated surveys, on-site inspections, and 
interviews; 
(ii) data from experts, reference texts, and online 
searches; and 
(iii) visual sources of information (e.g., maps, time-
lines, graphs) where appropriate; 
(B) use skimming and scanning techniques to identify 
data by looking at text features (e.g., bold print, captions, key words, 
italics); 
(C) take simple notes and sort evidence into provided 
categories or an organizer; 
(D) identify the author, title, publisher, and publication 
year of sources; and 
(E) differentiate between paraphrasing and plagiarism 
and identify the importance of citing valid and reliable sources. 
(27) Research/Synthesizing Information. Students clarify 
research questions and evaluate and synthesize collected information. 
Students are expected to improve the focus of research as a result of 
consulting expert sources (e.g., reference librarians and local experts 
on the topic). 
(28) Research/Organizing and Presenting Ideas. Students 
organize and present their ideas and information according to the pur­
pose of the research and their audience. Students are expected to draw 
conclusions through a brief written explanation and create a works-
cited page from notes, including the author, title, publisher, and publi­
cation year for each source used. 
(29) Listening and Speaking/Listening. Students use com­
prehension skills to listen attentively to others in formal and informal 
settings. Students continue to apply earlier standards with greater com­
plexity. Students are expected to: 
(A) listen attentively to speakers, ask relevant ques­
tions, and make pertinent comments; and 
(B) follow, restate, and give oral instructions that in­
volve a series of related sequences of action. 
(30) Listening and Speaking/Speaking. Students speak 
clearly and to the point, using the conventions of language Students 
continue to apply earlier standards with greater complexity. Students 
are expected to speak coherently about the topic under discussion, 
employing eye contact, speaking rate, volume, enunciation, and the 
conventions of language to communicate ideas effectively. 
(31) Listening and Speaking/Teamwork. Students work 
productively with others in teams. Students continue to apply earlier 
standards with greater complexity. Students are expected to participate 
in teacher- and student-led discussions by posing and answering 
questions with appropriate detail and by providing suggestions that 
build upon the ideas of others. 
§128.15. Spanish Language Arts and Reading, Grade 4, Beginning 
with School Year 2009-2010. 
(a) Introduction. 
(1) The Spanish Language Arts and Reading Texas Essen­
tial Knowledge and Skills (TEKS) reflect language arts standards that 
are authentic to the Spanish language and Spanish literacy, not mere 
translations from English. The Spanish Language Arts and Reading 
TEKS are organized into the following strands: Reading, where stu­
dents read and understand a wide variety of literary and informational 
texts; Writing, where students compose a variety of written texts with 
a clear controlling idea, coherent organization, and sufficient detail; 
Research, where students are expected to know how to locate a range 
of relevant sources and evaluate, synthesize, and present ideas and in­
formation; Listening and Speaking, where students listen and respond 
to the ideas of others while contributing their own ideas in conversa­
tions and in groups; and Oral and Written Conventions, where students 
learn how to use the oral and written conventions of the Spanish lan­
guage in speaking and writing. The standards are cumulative--students 
will continue to address earlier standards as needed while they attend to 
standards for their grade. In fourth grade, students will engage in activ­
ities that build on their prior knowledge and skills in order to strengthen 
their reading, writing, and oral language skills. Students should read, 
write,  and  be read to on a daily  basis.  
(2) Research consistently shows that literacy development 
in the student’s native language facilitates learning in English (Col­
lier & Thomas, 1997; Cummins, 2001). Students can develop cogni­
tion, learn, and achieve best when they can understand the language 
of instruction (August, Calderon, & Carlo, 2003). Students who have 
strong literacy skills in their primary language can be expected to trans­
fer those skills to English and progress rapidly in learning in English. 
Although English and Spanish look very similar on the surface (i.e., 
similar alphabets; directionality; cognates) the conventions of each lan­
guage presuppose the reading process in that language. Consequently, 
systematic instruction in the appropriate sequence of skills is critical. 
For this reason, the Spanish Language Arts and Reading TEKS reflect 
language arts standards that are authentic to the Spanish language and 
not mere translations from English. 
(A) Spanish, as opposed to English, has a closer let­
ter-sound relationship and clearly defined syllable boundaries. The 
syllable in Spanish is a more critical unit of phonological awareness 
than in English because of the consistent phoneme-grapheme corre­
spondence. Syllables are important units for Spanish because of their 
strong effect in visual word recognition (Carreiras et al., 1993) and their 
major role in predicting Spanish reading success. In addition, Spanish 
presents a much higher level of orthographic transparency than English 
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and does not rely on sight words for decoding. This orthographic trans­
parency accelerates the decoding process, and the focus quickly moves 
to fluency and comprehension. Spanish uses frequency words that are 
identified by the rate of occurrence in grade appropriate text and used 
to build on fluency and comprehension. However, in English, "sight" 
words are used because of words that are not decodable such as "are" 
or "one." In Spanish, decoding issues are not as prevalent as issues of 
comprehension. These specific features of the Spanish language will 
influence reading methodology and development. 
(B) Spanish instruction maximizes access to English 
content. Students with strong literacy skills in Spanish phonemic 
awareness, phonics, vocabulary, and reading comprehension can 
be expected to transfer those skills to English. The "transfer" of 
knowledge and skills from one language to another refers to the met­
alinguistic and metacognitive processes and awareness that students 
gain in developing literacy in two languages. Current research on 
bilingual instruction (e.g., August & Shanahan, 2006; Genesse et 
al., 2006) shows how students use native literacy knowledge when 
learning to read and write in another language. 
(C) The effective transfer of skills transpires as students 
develop their metalinguistic skills and as they engage in a contrastive 
analysis of the Spanish and English languages (Cummins, 2007). 
Transfer matters occur within fundamentals of language that are 
common to Spanish and English; within fundamentals that are similar, 
but not exact in both languages; and in fundamentals specific to each  
language and not applicable to the other language. The strength of 
learning through formal instruction in Spanish determines the extent 
of transfer in English (August, Calderon, & Carlo, 2000; Slavin & 
Calderon, 2001; Garcia, 2001). In other words, for transfer to occur, 
comprehension of the "rules" and the realization of their applicability 
to the new language specific tasks are necessary. 
(D) The concept of transfer necessitates the use of some 
of both languages in which both (Spanish and English) co-exist with 
flexibility. As a result of working within two language systems, stu­
dents’ metalinguistic and metacognitive skills are enhanced when they 
learn about the similarities and differences between languages. This is 
reliant on the type of bilingual program model being used (See Texas 
Education Code, §29.066). 
(3) To meet Public Education Goal 1 of the Texas Educa­
tion Code, §4.002, which states, "The students in the public education 
system will demonstrate exemplary performance in the reading and 
writing of the English language," students will accomplish the essential 
knowledge, skills, and student expectations at Grade 4 as described in 
subsection (b) of this section. 
(4) To meet Texas Education Code, §28.002(h), which 
states, "... each school district shall foster the continuation of the 
tradition of teaching United States and Texas history and the free 
enterprise system in regular subject matter and in reading courses 
and in the adoption of textbooks," students will be provided oral and 
written narratives as well as other informational texts that can help 
them to become thoughtful, active citizens who appreciate the basic 
democratic values of our state and nation. 
(b) Knowledge and skills. 
(1) Reading/Fluency. Students read grade-level text with 
fluency and comprehension. Students are expected to read aloud grade-
level stories with accuracy, expression, appropriate phrasing, and com­
prehension. 
(2) Reading/Vocabulary Development. Students under­
stand new vocabulary and use it when reading and writing. Students 
are expected to: 
(A) determine the meaning of grade-level academic 
Spanish words derived from Latin, Greek, or other linguistic roots and 
affixes; 
(B) use the context of the sentence (e.g., in-sentence ex­
ample or definition) to determine the meaning of unfamiliar words or 
multiple meaning words; 
(C) complete analogies using knowledge of antonyms 
and synonyms (e.g., boy:girl as male:____ or girl:woman as 
boy:_____); 
(D) identify the meaning of common idioms; and 
(E) use a dictionary or glossary to determine the mean­
ings, spelling, and syllabication of unknown words. 
(3) Reading/Comprehension of Literary Text/Theme and 
Genre. Students analyze, make inferences and draw conclusions about 
theme and genre in different cultural, historical, and contemporary con­
texts and provide evidence from the text to support their understanding. 
Students are expected to: 
(A) summarize and explain the lesson or message of a 
work of fiction as its theme; and 
(B) compare and contrast the adventures or exploits of 
characters (e.g., the trickster) in traditional and classical literature. 
(4) Reading/Comprehension of Literary Text/Poetry. Stu­
dents understand, make inferences and draw conclusions about the 
structure and elements of poetry and provide evidence from text to 
support their understanding. Students are expected to explain how the 
structural elements of poetry (e.g., rhyme, meter, stanzas, line breaks) 
relate to form (e.g., lyrical poetry, free verse). 
(5) Reading/Comprehension of Literary Text/Drama. 
Students understand, make inferences and draw conclusions about 
the structure and elements of drama and provide evidence from text 
to support their understanding. Students are expected to describe the 
structural elements particular to dramatic literature. 
(6) Reading/Comprehension of Literary Text/Fiction. 
Students understand, make inferences and draw conclusions about the 
structure and elements of fiction and provide evidence from text to 
support their understanding. Students are expected to: 
(A) sequence and summarize the plot’s main events and 
explain their influence on future events; 
(B) describe the interaction of characters including their 
relationships and the changes they undergo; and 
(C) identify whether the narrator or speaker of a story 
is first or third person. 
(7) Reading/Comprehension of Literary Text/Literary 
Nonfiction. Students understand, make inferences and draw con­
clusions about the varied structural patterns and features of literary 
nonfiction and provide evidence from text to support their understand­
ing. Students are expected to identify similarities and differences 
between the events and characters’ experiences in a fictional work and 
the actual events and experiences described in an author’s biography 
or autobiography. 
(8) Reading/Comprehension of Literary Text/Sensory Lan­
guage. Students understand, make inferences and draw conclusions 
about how an author’s sensory language creates imagery in literary text 
and provide evidence from text to support their understanding. Stu­
dents are expected to identify the author’s use of similes and metaphors 
to produce imagery. 
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(9) Reading/Comprehension of Text/Independent Reading. 
Students read independently for sustained periods of time and produce 
evidence of their reading. Students are expected to read independently 
for a sustained period of time and paraphrase what the reading was 
about, maintaining meaning and logical order (e.g., generate a reading 
log or journal; participate in book talks). 
(10) Reading/Comprehension of Informational Text/Cul­
ture and History. Students analyze, make inferences and draw 
conclusions about the author’s purpose in cultural, historical, and 
contemporary contexts and provide evidence from the text to support 
their understanding. Students are expected to explain the difference 
between a stated and an implied purpose for an expository text. 
(11) Reading/Comprehension of Informational Text/Ex­
pository Text. Students analyze, make inferences and draw conclusions 
about expository text and provide evidence from text to support their 
understanding. Students are expected to: 
(A) summarize the main idea and supporting details in 
text in ways that maintain meaning; 
(B) distinguish fact from opinion in a text and explain 
how to verify what is a fact; 
(C) describe explicit and implicit relationships among 
ideas in texts organized by cause-and-effect, sequence, or comparison; 
and 
(D) use multiple text features (e.g., guide words, topic 
and concluding sentences) to gain an overview of the contents of text 
and to locate information. 
(12) Reading/Comprehension of Informational Text/Per­
suasive Text. Students analyze, make inferences and draw conclusions 
about persuasive text and provide evidence from text to support their 
analysis. Students are expected to explain how an author uses language 
to present information to influence what the reader thinks or does. 
(13) Reading/Comprehension of Informational Text/Pro­
cedural Texts. Students understand how to glean and use information 
in procedural texts and documents. Students are expected to: 
(A) determine the sequence of activities needed to carry 
out a procedure (e.g., following a recipe); and 
(B) explain factual information presented graphically 
(e.g., charts, diagrams, graphs, illustrations). 
(14) Reading/Media Literacy. Students use comprehen­
sion skills to analyze how words, images, graphics, and sounds work 
together in various forms to impact meaning. Students continue 
to apply earlier standards with greater depth in increasingly more 
complex texts. Students are expected to: 
(A) explain the positive and negative impacts of adver­
tisement techniques used in various genres of media to impact con­
sumer behavior; 
(B) explain how various design techniques used in me­
dia influence the message (e.g., pacing, close-ups, sound effects); and 
(C) compare various written conventions used for dig­
ital media (e.g., language in an informal e-mail vs. language in a 
web-based news article). 
(15) Writing/Writing Process. Students use elements of the 
writing process (planning, drafting, revising, editing, and publishing) 
to compose text. Students are expected to: 
(A) plan a first draft by selecting a genre appropriate for 
conveying the intended meaning to an audience and generating ideas 
through a range of strategies (e.g., brainstorming, graphic organizers, 
logs, journals); 
(B) develop drafts by categorizing ideas and organizing 
them into paragraphs; 
(C) revise drafts for coherence, organization, use of 
simple and compound sentences, and audience; 
(D) edit drafts for grammar, mechanics, and spelling us­
ing a teacher-developed rubric; and 
(E) revise final draft in response to feedback from peers 
and teacher and publish written work for a  specific audience. 
(16) Writing/Literary Texts. Students write literary texts to 
express their ideas and feelings about real or imagined people, events, 
and ideas. Students are expected to: 
(A) write imaginative stories that build the plot to a cli­
max and contain details about the characters and setting; and 
(B) write poems that convey sensory details using the 
conventions of poetry (e.g., rhyme, meter, patterns of verse). 
(17) Writing. Students write about their own experiences. 
Students are expected to write about important personal experiences. 
(18) Writing/Expository and Procedural Texts. Students 
write expository and procedural or work-related texts to communicate 
ideas and information to specific audiences for specific purposes. Stu­
dents are expected to: 
(A) create brief compositions that: 
(i) establish a central idea in a topic sentence; 
(ii) include supporting sentences with simple facts, 
details, and explanations; and 
(iii) contain a concluding statement; 
(B) write letters whose language is tailored to the au­
dience and purpose (e.g., a thank you note to a friend) and that use 
appropriate conventions (e.g., date, salutation, closing); and 
(C) write responses to literary or expository texts and 
provide evidence from the text to demonstrate understanding. 
(19) Writing/Persuasive Texts. Students write persuasive 
texts to influence the attitudes or actions of a specific audience on spe­
cific issues. Students are expected to write persuasive essays for ap­
propriate audiences that establish a position and use supporting details. 
(20) Oral and Written Conventions/Conventions. Students 
understand the function of and use the conventions of academic lan­
guage when speaking and writing. Students continue to apply earlier 
standards with greater complexity. Students are expected to: 
(A) use and understand the function of the following 
parts of speech in the context of reading, writing, and speaking: 
(i) regular and irregular verbs (past, present, future, 
and perfect tenses in the indicative mode); 
(ii) nouns (singular/plural, common/proper); 
(iii) adjectives (e.g., descriptive, including adjective 
phrases: vestido de domingo) and their comparative and superlative 
forms (e.g., más que, la más); 
(iv) adverbs (e.g., frequency: usualmente, a veces; 
intensity: casi, mucho); 
(v) prepositions and prepositional phrases to convey 
location, time, direction, or to provide details; 
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(vi) reflexive pronouns (e.g., me, te, se, nos); 
(vii) correlative conjunctions (e.g., o/o, ni/ni); and 
(viii) time-order transition words and transitions that 
indicate a conclusion; 
(B) use the complete subject and the complete predicate 
in a sentence; and 
(C) use complete simple and compound sentences with 
correct subject-verb agreement. 
(21) Oral and Written Conventions/Handwriting, Capital­
ization, and Punctuation. Students write legibly and use appropriate 
capitalization and punctuation conventions in their compositions. Stu­
dents are expected to: 
(A) write legibly by selecting cursive script or manu­
script printing as appropriate; 
(B) use capitalization for: 
(i) historical events and documents; and 
(ii) the first words of titles of books, stories, and es­
says; 
(C) recognize and use punctuation marks including 
commas in compound sentences; colons, semi-colons, ellipses, the 
hyphen, and em dash; and 
(D) identify and read abbreviations (e.g., Sr., Atte.). 
(22) Oral and Written Conventions/Spelling. Students 
spell correctly. Students are expected to: 
(A) write with increasing accuracy using accent marks 
including: 
(i) words that have a prosodic or orthographic accent 
on the last syllable (palabras agudas) (e.g., feliz, canción); 
(ii) words that have a prosodic or orthographic ac­
cent on the second-to-last syllable (palabras graves) (e.g., casa, árbol); 
and 
(iii) words that have an orthographic accent on 
the third-to-last syllable (palabras esdrújulas) (e.g., último, cómico, 
mecánico); 
(B) spell words with hiatus and diphthongs (e.g., le-er, 
rí-o, quie-ro, vio); 
(C) spell base words and roots with affixes (e.g., ex-, 
pre-, post-, -able); 
(D) spell words with: 
(i) Greek roots (e.g., tele-, foto-, grafo-, metro-); 
(ii) Latin roots (e.g., spec, scrib, rupt, port, dict); 
(iii) Greek suffixes (e.g., -ología, -fobia, -ismo, 
-ista); and 
(iv) Latin derived suffixes (e.g., -able, -ible, -ancia); 
(E) differentiate the meaning or function of a word 
based on the diacritical accent (e.g., dé, de; tú, tu); 
(F) mark accents appropriately when conjugating verbs 
in simple and imperfect past, perfect, conditional, and future tenses 
(e.g., corrió, jugó, tenía, gustaría, vendrá); and 
(G) use spelling patterns, rules, and print and electronic 
resources to determine and check correct spellings. 
(23) Research/Research Plan. Students ask open-ended re­
search questions and develop a plan for answering them. Students are 
expected to: 
(A) generate research topics from personal interests or 
by brainstorming with others, narrow to one topic, and formulate open-
ended questions about the major research topic; and 
(B) generate a research plan for gathering relevant in­
formation (e.g., surveys, interviews, encyclopedias) about the major 
research question. 
(24) Research/Gathering Sources. Students determine, lo­
cate, and explore the full range of relevant sources addressing a re­
search question and systematically record the information they gather. 
Students are expected to: 
(A) follow the research plan to collect information from 
multiple sources of information both oral and written, including: 
(i) student-initiated surveys, on-site inspections, and 
interviews; 
(ii) data from experts, reference texts, and online 
searches; and 
(iii) visual sources of information (e.g., maps, time-
lines, graphs) where appropriate; 
(B) use skimming and scanning techniques to identify 
data by looking at text features (e.g., bold print, italics); 
(C) take simple notes and sort evidence into provided 
categories or an organizer; 
(D) identify the author, title, publisher, and publication 
year of sources; and 
(E) differentiate between paraphrasing and plagiarism 
and identify the importance of citing valid and reliable sources. 
(25) Research/Synthesizing Information. Students clarify 
research questions and evaluate and synthesize collected information. 
Students are expected to improve the focus of research as a result of 
consulting expert sources (e.g., reference librarians and local experts 
on the topic). 
(26) Research/Organizing and Presenting Ideas. Students 
organize and present their ideas and information according to the pur­
pose of the research and their audience. Students are expected to draw 
conclusions through a brief written explanation and create a works-
cited page from notes, including the author, title, publisher, and publi­
cation year for each source used. 
(27) Listening and Speaking/Listening. Students use com­
prehension skills to listen attentively to others in formal and informal 
settings. Students continue to apply earlier standards with greater com­
plexity. Students are expected to: 
(A) listen attentively to speakers, ask relevant ques­
tions, and make pertinent comments; and 
(B) follow, restate, and give oral instructions that in­
volve a series of related sequences of action. 
(28) Listening and Speaking/Speaking. Students speak 
clearly and to the point, using the conventions of language. Students 
continue to apply earlier standards with greater complexity. Students 
are expected to express an opinion supported by accurate information, 
employing eye contact, speaking rate, volume, and enunciation, and 
the conventions of language to communicate ideas effectively. 
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(29) Listening and Speaking/Teamwork. Students work 
productively with others in teams. Students continue to apply earlier 
standards with greater complexity. Students are expected to participate 
in teacher- and student-led discussions by posing and answering 
questions with appropriate detail and by providing suggestions that 
build upon the ideas of others. 
§128.16. Spanish Language Arts and Reading, Grade 5, Beginning 
with School Year 2009-2010. 
(a) Introduction. 
(1) The Spanish Language Arts and Reading Texas Essen­
tial Knowledge and Skills (TEKS) are organized into the following 
strands: Reading, where students read and understand a wide variety 
of literary and informational texts; Writing, where students compose a 
variety of written texts with a clear controlling idea, coherent organi­
zation, and sufficient detail; Research, where students are expected to 
know how to locate a range of relevant sources and evaluate, synthe­
size, and present ideas and information; Listening and Speaking, where 
students listen and respond to the ideas of others while contributing 
their own ideas in conversations and in groups; and Oral and Written 
Conventions, where students learn how to use the oral and written con­
ventions of the Spanish language in speaking and writing. The stan­
dards are cumulative--students will continue to address earlier stan­
dards as needed while they attend to standards for their grade. In fifth 
grade, students will engage in activities that build on their prior knowl­
edge and skills in order to strengthen their reading, writing, and oral 
language skills. Students should read, write, and be read to on a daily 
basis. 
(2) Research consistently shows that literacy development 
in the student’s native language facilitates learning in English (Col­
lier & Thomas, 1997; Cummins, 2001). Students can develop cogni­
tion, learn, and achieve best when they can understand the language 
of instruction (August, Calderon, & Carlo, 2003). Students who have 
strong literacy skills in their primary language can be expected to trans­
fer those skills to English and progress rapidly in learning in English. 
Although English and Spanish look very similar on the surface (i.e., 
similar alphabets; directionality; cognates) the conventions of each lan­
guage presuppose the reading process in that language. Consequently, 
systematic instruction in the appropriate sequence of skills is critical. 
For this reason, the Spanish Language Arts and Reading TEKS reflect 
language arts standards that are authentic to the Spanish language and 
not mere translations from English. 
(A) Spanish, as opposed to English, has a closer let­
ter-sound relationship and clearly defined syllable boundaries. The 
syllable in Spanish is a more critical unit of phonological awareness 
than in English because of the consistent phoneme-grapheme corre­
spondence. Syllables are important units for Spanish because of their 
strong effect in visual word recognition (Carreiras et al., 1993) and their 
major role in predicting Spanish reading success. In addition, Spanish 
presents a much higher level of orthographic transparency than English 
and does not rely on sight words for decoding. This orthographic trans­
parency accelerates the decoding process and the focus quickly moves 
to fluency and comprehension. Spanish uses frequency words that are 
identified by the rate of occurrence in grade appropriate text and used 
to build on fluency and comprehension. However, in English, "sight" 
words are used because of words that are not decodable such as "are" 
or "one." In Spanish, decoding issues are not as prevalent as issues of 
comprehension. These specific features of the Spanish language will 
influence reading methodology and development. 
(B) Spanish instruction maximizes access to English 
content. Students with strong literacy skills in Spanish phonemic 
awareness, phonics, vocabulary, and reading comprehension can 
be expected to transfer those skills to English. The "transfer" of 
knowledge and skills from one language to another refers to the met­
alinguistic and metacognitive processes and awareness that students 
gain in developing literacy in two languages. Current research on 
bilingual instruction (e.g., August & Shanahan, 2006; Genesse et 
al., 2006) shows how students use native literacy knowledge when 
learning to read and write in another language. 
(C) The effective transfer of skills transpires as students 
develop their metalinguistic skills and as they engage in a contrastive 
analysis of the Spanish and English languages (Cummins, 2007). 
Transfer matters occur within fundamentals of language that are 
common to Spanish and English; within fundamentals that are similar, 
but not exact in both languages; and in fundamentals specific to each  
language and not applicable to the other language. The strength of 
learning through formal instruction in Spanish determines the extent 
of transfer in English (August, Calderon, & Carlo, 2000; Slavin & 
Calderon, 2001; Garcia, 2001). In other words, for transfer to occur, 
comprehension of the "rules" and the realization of their applicability 
to the new language specific tasks are necessary. 
(D) The concept of transfer necessitates the use of both 
languages in which both (Spanish and English) co-exist with flexibility. 
As a result of working within two language systems, students’ metalin­
guistic and metacognitive skills are enhanced when they learn about 
the similarities and differences between languages. This is reliant on 
the type of bilingual program model being used (See Texas Education 
Code, §29.066). 
(3) To meet Public Education Goal 1 of the Texas Educa­
tion Code, §4.002, which states, "The students in the public education 
system will demonstrate exemplary performance in the reading and 
writing of the English language," students will accomplish the essential 
knowledge, skills, and student expectations at Grade 5 as described in 
subsection (b) of this section. 
(4) To meet Texas Education Code, §28.002(h), which 
states, "... each school district shall foster the continuation of the 
tradition of teaching United States and Texas history and the free 
enterprise system in regular subject matter and in reading courses 
and in the adoption of textbooks," students will be provided oral and 
written narratives as well as other informational texts that can help 
them to become thoughtful, active citizens who appreciate the basic 
democratic values of our state and nation. 
(b) Knowledge and skills. 
(1) Reading/Fluency. Students read grade-level text with 
fluency and comprehension. Students are expected to read aloud grade-
level stories with accuracy, expression, appropriate phrasing, and com­
prehension. 
(2) Reading/Vocabulary Development. Students under­
stand new vocabulary and use it when reading and writing. Students 
are expected to: 
(A) determine the meaning of grade-level academic 
Spanish words derived from Latin, Greek, or other linguistic roots and 
affixes; 
(B) use context (e.g., in-sentence restatement) to deter­
mine or clarify the meaning of unfamiliar or multiple meaning words; 
(C) produce analogies with known antonyms and syn­
onyms; 
(D) identify and explain the meaning of common id­
ioms, adages, and other sayings; and 
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(E) use a dictionary, a glossary, or a thesaurus (printed 
or electronic) to determine the meanings, syllabication, spelling, alter­
nate word choices, and parts of speech of words. 
(3) Reading/Comprehension of Literary Text/Theme and 
Genre. Students analyze, make inferences and draw conclusions about 
theme and genre in different cultural, historical, and contemporary con­
texts and provide evidence from the text to support their understanding. 
Students are expected to: 
(A) compare and contrast the themes or moral lessons 
of several works of fiction from various cultures; 
(B) describe the phenomena explained in origin myths 
from various cultures; and 
(C) explain the effect of a historical event or movement 
on the theme of a work of literature. 
(4) Reading/Comprehension of Literary Text/Poetry. Stu­
dents understand, make inferences and draw conclusions about the 
structure and elements of poetry and provide evidence from text to 
support their understanding. Students are expected to analyze how po­
ets use sound effects (e.g., alliteration, internal rhyme, onomatopoeia, 
rhyme scheme) to reinforce meaning in poems. 
(5) Reading/Comprehension of Literary Text/Drama. 
Students understand, make inferences and draw conclusions about 
the structure and elements of drama and provide evidence from text 
to support their understanding. Students are expected to analyze the 
similarities and differences between an original text and its dramatic 
adaptation. 
(6) Reading/Comprehension of Literary Text/Fiction. 
Students understand, make inferences and draw conclusions about the 
structure and elements of fiction and provide evidence from text to 
support their understanding. Students are expected to: 
(A) describe incidents that advance the story or novel, 
explaining how each incident gives rise to or foreshadows future 
events; 
(B) explain the roles and functions of characters in var­
ious plots, including their relationships and conflicts; and 
(C) explain different forms of third-person points of 
view in stories. 
(7) Reading/Comprehension of Literary Text/Literary 
Nonfiction. Students understand, make inferences and draw con­
clusions about the varied structural patterns and features of literary 
nonfiction and provide evidence from text to support their under­
standing. Students are expected to identify the literary language 
and devices used in biographies and autobiographies, including how 
authors present major events in a person’s life. 
(8) Reading/Comprehension of Literary Text/Sensory Lan­
guage. Students understand, make inferences and draw conclusions 
about how an author’s sensory language creates imagery in literary text 
and provide evidence from text to support their understanding. Stu­
dents are expected to evaluate the impact of sensory details, imagery, 
and figurative language in literary text. 
(9) Reading/Comprehension of Text/Independent Reading. 
Students read independently for sustained periods of time and produce 
evidence of their reading. Students are expected to read independently 
for a sustained period of time and summarize or paraphrase what the 
reading was about, maintaining meaning and logical order (e.g., gen­
erate a reading log or journal; participate in book talks). 
(10) Reading/Comprehension of Informational Text/Cul­
ture and History. Students analyze, make inferences and draw 
conclusions about the author’s purpose in cultural, historical, and 
contemporary contexts and provide evidence from the text, including 
culturally relevant texts, to support their understanding. Students are 
expected to draw conclusions from the information presented by an 
author and evaluate how well the author’s purpose was achieved. 
(11) Reading/Comprehension of Informational Text/Ex­
pository Text. Students analyze, make inferences and draw conclusions 
about expository text and provide evidence from text to support their 
understanding. Students are expected to: 
(A) summarize the main ideas and supporting details in 
a text in ways that maintain meaning and logical order; 
(B) determine the facts in text and verify them through 
established methods; 
(C) analyze how the organizational pattern of a text 
(e.g., cause-and-effect, compare-and-contrast, sequential order, logical 
order, classification schemes) influences the relationships among the 
ideas; 
(D) use multiple text features and graphics to gain an 
overview of the contents of text and to locate information; and 
(E) synthesize and make logical connections between 
ideas within a text and across two or three texts representing similar or 
different genres. 
(12) Reading/Comprehension of Informational Text/Per­
suasive Text. Students analyze, make inferences and draw conclusions 
about persuasive text and provide evidence from text to support their 
analysis. Students are expected to: 
(A) identify the author’s viewpoint or position and ex­
plain the basic relationships among ideas (e.g., parallelism, compari­
son, causality) in the argument; and 
(B) recognize exaggerated, contradictory, or mislead­
ing statements in text. 
(13) Reading/Comprehension of Informational Text/Pro­
cedural Texts. Students understand how to glean and use information 
in procedural texts and documents. Students are expected to: 
(A) interpret details from procedural text to complete a 
task, solve a problem, or perform procedures; and 
(B) interpret factual or quantitative information pre­
sented in maps, charts, illustrations, graphs, timelines, tables, and 
diagrams. 
(14) Reading/Media Literacy. Students use comprehen­
sion skills to analyze how words, images, graphics, and sounds work 
together in various forms to impact meaning. Students continue 
to apply earlier standards with greater depth in increasingly more 
complex texts. Students are expected to: 
(A) explain how messages conveyed in various forms 
of media are presented differently (e.g., documentaries, online infor­
mation, televised news); 
(B) consider the difference in techniques used in media 
(e.g., commercials, documentaries, news); 
(C) identify the point of view of media presentations; 
and 
(D) analyze various digital media venues for levels of 
formality and informality. 
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(15) Writing/Writing Process. Students use elements of the 
writing process (planning, drafting, revising, editing, and publishing) 
to compose text. Students are expected to: 
(A) plan a first draft by selecting a genre appropriate for 
conveying the intended meaning to an audience, determining appropri­
ate topics through a range of strategies (e.g., discussion, background 
reading, personal interests, interviews), and developing a thesis or con­
trolling idea; 
(B) develop drafts by choosing an appropriate organi­
zational strategy (e.g., sequence of events, cause-effect, compare-con­
trast) and building on ideas to create a focused, organized, and coherent 
piece of writing; 
(C) revise drafts to clarify meaning, enhance style, 
include simple and compound sentences, and improve transitions by 
adding, deleting, combining, and rearranging sentences or larger units 
of text after rethinking how well questions of purpose, audience, and 
genre have been addressed; 
(D) edit drafts for grammar, mechanics, and spelling; 
and 
(E) revise final draft in response to feedback from peers 
and teacher and publish written work for appropriate audiences. 
(16) Writing/Literary Texts. Students write literary texts to 
express their ideas and feelings about real or imagined people, events, 
and ideas. Students are expected to: 
(A) write imaginative stories that include: 
(i) a clearly  defined focus, plot, and point of view; 
(ii) a specific, believable setting created through the 
use of sensory details; and 
(iii) dialogue that develops the story; and 
(B) write poems using: 
(i) poetic techniques (e.g., alliteration, ono­
matopoeia); 
(ii) figurative language (e.g., similes, metaphors); 
and 
(iii) graphic elements (e.g., capital letters, line 
length). 
(17) Writing. Students write about their own experiences. 
Students are expected to write a personal narrative that conveys 
thoughts and feelings about an experience. 
(18) Writing/Expository and Procedural Texts. Students 
write expository and procedural or work-related texts to communicate 
ideas and information to specific audiences for specific purposes. Stu­
dents are expected to: 
(A) create multi-paragraph essays to convey informa­
tion about the topic that: 
(i) present effective introductions and concluding 
paragraphs; 
(ii) guide and inform the reader’s understanding of 
key ideas and evidence; 
(iii) include specific facts, details, and examples in 
an appropriately organized structure; and 
(iv) use a variety of sentence structures and transi­
tions to link paragraphs; 
(B) write formal and informal letters that convey ideas, 
include important information, demonstrate a sense of closure, and use 
appropriate conventions (e.g., date, salutation, closing); and 
(C) write responses to literary or expository texts and 
provide evidence from the text to demonstrate understanding. 
(19) Writing/Persuasive Texts. Students write persuasive 
texts to influence the attitudes or actions of a specific audience on spe­
cific issues. Students are expected to write persuasive essays for appro­
priate audiences that establish a position and include sound reasoning, 
detailed and relevant evidence, and consideration of alternatives. 
(20) Oral and Written Conventions/Conventions. Students 
understand the function of and use the conventions of academic lan­
guage when speaking and writing. Students continue to apply earlier 
standards with greater complexity. Students are expected to: 
(A) use and understand the function of the following 
parts of speech in the context of reading, writing, and speaking: 
(i) regular and irregular verbs (past, present, future, 
and perfect tenses in the indicative mode); 
(ii) collective nouns (e.g., manada, rebaño); 
(iii) adjectives (e.g., descriptive, including those ex­
pressing origin (gentilicios): auto francés, dólar americano) and  their  
comparative and superlative forms (e.g., bueno, mejor, la mejor); 
(iv) adverbs (e.g., frequency: usualmente, a veces; 
intensity: casi, mucho); 
(v) prepositions and prepositional phrases to convey 
location, time, direction, or to provide details; 
(vi) indefinite pronouns (e.g., todos, juntos, nada, 
cualquier); 
(vii) subordinating conjunctions (e.g., mientras, 
porque, aunque, si); and 
(viii) transitional words (e.g., también, por lo tanto); 
(B) become familiar with regular and irregular verbs in 
the present and past tenses in the subjunctive mode (e.g., que diga; que 
dijera); 
(C) use the complete subject and the complete predicate 
in a sentence; 
(D) use complete simple and compound sentences with 
correct subject-verb agreement; and 
(E) identify and read abbreviations (e.g., Sr., Atte.). 
(21) Oral and Written Conventions/Handwriting, Capital­
ization, and Punctuation. Students write legibly and use appropriate 
capitalization and punctuation conventions in their compositions. Stu­
dents are expected to: 
(A) use capitalization for: 
(i) abbreviations; 
(ii) initials and acronyms; and 
(iii) organizations; 
(B) recognize and use punctuation marks including: 
(i) commas in compound sentences; and 
(ii) proper punctuation and spacing for quotations 
and em dash; and 
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(C) use proper mechanics, including italics for titles of 
books. 
(22) Oral and Written Conventions/Spelling. Students 
spell correctly. Students are expected to: 
(A) spell words with more advanced orthographic pat­
terns and rules, including: 
(i) words that have a prosodic or orthographic accent 
on the last syllable (palabras agudas) (e.g., feliz, canción); 
(ii) words that have a prosodic or orthographic ac­
cent on the second-to-last syllable (palabras graves) (e.g., casa, árbol); 
(iii) words that have an orthographic accent on 
the third-to-last syllable (palabras esdrújulas) (e.g., último, cómico, 
mecánico); and 
(iv) words that have a prosodic or orthographic ac­
cent on the fourth-to-last syllable (palabras sobresdrújulas); 
(B) mark accents appropriately when conjugating verbs 
in simple and imperfect past, perfect, conditional, and future tenses 
(e.g., corrió, jugó, tenía, gustaría, vendrá); 
(C) spell words with: 
(i) Greek roots (e.g., tele-, foto-, grafo-, metro-); 
(ii) Latin roots (e.g., spec, scrib, rupt, port, dict); 
(iii) Greek suffixes (e.g., -ología, -fobia, -ismo, 
-ista); and 
(iv) Latin derived suffixes (e.g., -able, -ible, -ancia); 
(D) correctly spell words containing hiatus and diph­
thongs (e.g., le-er, rí-o, quie-ro, vio); 
(E) differentiate between commonly confused terms 
(e.g., porque, por qué; asimismo, así mismo; sino, si no; también, tan 
bien); 
(F) use spelling patterns, rules, and print and electronic 
resources to determine and check correct spellings; and 
(G) know how to use the spell-check function in word 
processing while understanding its limitations. 
(23) Research/Research Plan. Students ask open-ended re­
search questions and develop a plan for answering them. Students are 
expected to: 
(A) brainstorm, consult with others, decide upon a 
topic, and formulate open-ended questions to address the major 
research topic; and 
(B) generate a research plan for gathering relevant in­
formation about the major research question. 
(24) Research/Gathering Sources. Students determine, lo­
cate, and explore the full range of relevant sources addressing a re­
search question and systematically record the information they gather. 
Students are expected to: 
(A) follow the research plan to collect data from a range 
of print and electronic resources in Spanish (e.g., reference texts, peri­
odicals, web pages, online sources) and data from experts; 
(B) differentiate between primary and secondary 
sources; 
(C) record data, utilizing available technology (e.g., 
word processors) in order to see the relationships between ideas, and 
convert graphic/visual data (e.g., charts, diagrams, timelines) into 
written notes; 
(D) identify the source of notes (e.g., author, title, 
page number) and record bibliographic information concerning those 
sources according to a standard format; and 
(E) differentiate between paraphrasing and plagiarism 
and identify the importance of citing valid and reliable sources. 
(25) Research/Synthesizing Information. Students clarify 
research questions and evaluate and synthesize collected information. 
Students are expected to: 
(A) refine the major research question, if necessary, 
guided by the answers to a secondary set of questions; and 
(B) evaluate the relevance, validity, and reliability of 
sources for the research. 
(26) Research/Organizing and Presenting Ideas. Students 
organize and present their ideas and information according to the pur­
pose of the research and their audience. Students are expected to syn­
thesize the research into a written or an oral presentation  that:  
(A) compiles important information from multiple 
sources; 
(B) develops a topic sentence, summarizes findings, 
and uses evidence to support conclusions; 
(C) presents the findings in a consistent format; and 
(D) uses quotations to support ideas and an appropri­
ate form of documentation to acknowledge sources (e.g., bibliography, 
works cited). 
(27) Listening and Speaking/Listening. Students use com­
prehension skills to listen attentively to others in formal and informal 
settings. Students continue to apply earlier standards with greater com­
plexity. Students are expected to: 
(A) listen to and interpret a speaker’s messages (both 
verbal and nonverbal) and ask questions to clarify the speaker’s pur­
pose or perspective; 
(B) follow, restate, and give oral instructions that in­
clude multiple action steps; and 
(C) determine both main and supporting ideas in the 
speaker’s message. 
(28) Listening and Speaking/Speaking. Students speak 
clearly and to the point, using the conventions of language. Students 
continue to apply earlier standards with greater complexity. Students 
are expected to give organized presentations employing eye contact, 
speaking rate, volume, enunciation, natural gestures, and conventions 
of language to communicate ideas effectively. 
(29) Listening and Speaking/Teamwork. Students work 
productively with others in teams. Students continue to apply earlier 
standards with greater complexity. Students are expected to participate 
in student-led discussions by eliciting and considering suggestions 
from other group members and by identifying points of agreement and 
disagreement. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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SUBCHAPTER B. MIDDLE SCHOOL 
19 TAC §§128.17, 128.18, 128.21 
The new sections and amendment are adopted under the Texas 
Education Code, §7.102(c)(4), which authorizes the SBOE to es­
tablish curriculum and graduation requirements, §28.002, which 
authorizes the SBOE to by rule identify the essential knowledge 
and skills of each subject of the required curriculum that all stu­
dents should be able to demonstrate and that will be used in 
evaluating textbooks and addressed on the assessment instru­
ments, and §28.005 and §29.051, which establishes bilingual 
education and special language programs in the public schools 
to ensure students’ reasonable proficiency in the English lan­
guage and ability to achieve academic success. 
The new sections and amendment implement the Texas Educa­
tion Code, §§7.102(c)(4), 28.002, 28.005, and 29.051. 
§128.18. Spanish Language Arts and Reading, Grade 6, Beginning 
with School Year 2009-2010. 
(a) Introduction. 
(1) The Spanish Language Arts and Reading Texas Essen­
tial Knowledge and Skills (TEKS) reflect language arts standards that 
are authentic to the Spanish language and Spanish literacy, not mere 
translations from English. The Spanish Language Arts and Reading 
TEKS are organized into the following strands: Reading, where stu­
dents read and understand a wide variety of literary and informational 
texts; Writing, where students compose a variety of written texts with 
a clear controlling idea, coherent organization, and sufficient detail; 
Research, where students are expected to know how to locate a range 
of relevant sources and evaluate, synthesize, and present ideas and in­
formation; Listening and Speaking, where students listen and respond 
to the ideas of others while contributing their own ideas in conversa­
tions and in groups; and Oral and Written Conventions, where students 
learn how to use the oral and written conventions of the Spanish lan­
guage in speaking and writing. The standards are cumulative--students 
will continue to address earlier standards as needed while they attend to 
standards for their grade. In sixth grade, students will engage in activi­
ties that build on their prior knowledge and skills in order to strengthen 
their reading, writing, and oral language skills. Students should read, 
write, and be read to on a daily basis. 
(2) Research consistently shows that literacy development 
in the student’s native language facilitates learning in English (Col­
lier & Thomas, 1997; Cummins, 2001). Students can develop cogni­
tion, learn, and achieve best when they can understand the language 
of instruction (August, Calderon, & Carlo, 2003). Students who have 
strong literacy skills in their primary language can be expected to trans­
fer those skills to English and progress rapidly in learning in English. 
Although English and Spanish look very similar on the surface (i.e., 
similar alphabets; directionality; cognates) the conventions of each lan­
guage presuppose the reading process in that language. Consequently, 
systematic instruction in the appropriate sequence of skills is critical. 
For this reason, the Spanish Language Arts and Reading TEKS reflect 
language arts standards that are authentic to the Spanish language and 
not mere translations from English. 
(A) Spanish, as opposed to English, has a closer let­
ter-sound relationship and clearly defined syllable boundaries. The 
syllable in Spanish is a more critical unit of phonological awareness 
than in English because of the consistent phoneme-grapheme corre­
spondence. Syllables are important units for Spanish because of their 
strong effect in visual word recognition (Carreiras et al., 1993) and their 
major role in predicting Spanish reading success. In addition, Spanish 
presents a much higher level of orthographic transparency than English 
and does not rely on sight words for decoding. This orthographic trans­
parency accelerates the decoding process and the focus quickly moves 
to fluency and comprehension. Spanish uses frequency words that are 
identified by the rate of occurrence in grade appropriate text and used 
to build on fluency and comprehension. However, in English, "sight" 
words are used because of words that are not decodable such as "are" 
or "one." In Spanish, decoding issues are not as prevalent as issues of 
comprehension. These specific features of the Spanish language will 
influence reading methodology and development. 
(B) Spanish instruction maximizes access to English  
content. Students with strong literacy skills in Spanish phonemic 
awareness, phonics, vocabulary, and reading comprehension can 
be expected to transfer those skills to English. The "transfer" of 
knowledge and skills from one language to another refers to the met­
alinguistic and metacognitive processes and awareness that students 
gain in developing literacy in two languages. Current research on 
bilingual instruction (e.g., August & Shanahan, 2006; Genesse et 
al., 2006) shows how students use native literacy knowledge when 
learning to read and write in another language. 
(C) The effective transfer of skills transpires as students 
develop their metalinguistic skills and as they engage in a contrastive 
analysis of the Spanish and English languages (Cummins, 2007). 
Transfer matters occur within fundamentals of language that are 
common to Spanish and English; within fundamentals that are similar, 
but not exact in both languages; and in fundamentals specific to each  
language and not applicable to the other language. The strength of 
learning through formal instruction in Spanish determines the extent 
of transfer in English (August, Calderon, & Carlo, 2000; Slavin & 
Calderon, 2001; Garcia, 2001). In other words, for transfer to occur, 
comprehension of the "rules" and the realization of their applicability 
to the new language specific tasks are necessary. 
(D) The concept of transfer necessitates the use of both 
languages in which both (Spanish and English) co-exist with flexibility. 
As a result of working within two language systems, students’ metalin­
guistic and metacognitive skills are enhanced when they learn about 
the similarities and differences between languages. This is reliant on 
the type of bilingual program model being used (See Texas Education 
Code, §29.066). 
(3) To meet Public Education Goal 1 of the Texas Educa­
tion Code, §4.002, which states, "The students in the public education 
system will demonstrate exemplary performance in the reading and 
writing of the English language," students will accomplish the essential 
knowledge, skills, and student expectations at Grade 6 as described in 
subsection (b) of this section. 
(4) To meet Texas Education Code, §28.002(h), which 
states, "... each school district shall foster the continuation of the 
tradition of teaching United States and Texas history and the free 
enterprise system in regular subject matter and in reading courses 
and in the adoption of textbooks," students will be provided oral and 
written narratives as well as other informational texts that can help 
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them to become thoughtful, active citizens who appreciate the basic 
democratic values of our state and nation. 
(b) Knowledge and skills. 
(1) Reading/Fluency. Students read grade-level text with 
fluency and comprehension. Students are expected to: 
(A) read aloud grade-level text with accuracy, expres­
sion, appropriate phrasing, and comprehension; and 
(B) use prosody when reading aloud grade-level text 
based on the reading purpose and the nature of the text. 
(2) Reading/Vocabulary Development. Students under­
stand new vocabulary and use it when reading and writing. Students 
are expected to: 
(A) determine the meaning of grade-level academic 
Spanish words derived from Latin, Greek, or other linguistic roots and 
affixes; 
(B) use context (e.g., cause and effect or compare and 
contrast organizational text structures) to determine or clarify the 
meaning of unfamiliar or multiple meaning words; 
(C) complete analogies that describe part to whole or 
whole to part (e.g., motor:carro como aire: ____ or carro:motor como 
llanta: ____); and 
(D) use a dictionary, a glossary, or a thesaurus (printed 
or electronic) to determine the meanings, syllabication, spelling, alter­
nate word choices, and parts of speech of words. 
(3) Reading/Comprehension of Literary Text/Theme and 
Genre. Students analyze, make inferences and draw conclusions about 
theme and genre in different cultural, historical, and contemporary con­
texts and provide evidence from the text to support their understanding. 
Students are expected to: 
(A) infer the implicit theme of a work of fiction, distin­
guishing theme from the topic; 
(B) analyze the function of stylistic elements (e.g., 
magic helper, rule of three) in traditional and classical literature from 
various cultures; and 
(C) compare and contrast the historical and cultural set­
tings of two literary works. 
(4) Reading/Comprehension of Literary Text/Poetry. 
Students understand, make inferences and draw conclusions about 
the structure and elements of poetry and provide evidence from text 
to support their understanding. Students are expected to explain 
how figurative language (e.g., personification, metaphors, similes, 
hyperbole) contributes to the meaning of a poem. 
(5) Reading/Comprehension of Literary Text/Drama. 
Students understand, make inferences and draw conclusions about 
the structure and elements of drama and provide evidence from text 
to support their understanding. Students are expected to explain the 
similarities and differences in the setting, characters, and plot of a 
play, including original works in Spanish, and those in a film based 
upon the same story line. 
(6) Reading/Comprehension of Literary Text/Fiction. 
Students understand, make inferences and draw conclusions about the 
structure and elements of fiction and provide evidence from text to 
support their understanding. Students are expected to: 
(A) summarize the elements of plot development (e.g., 
rising action, turning point, climax, falling action, denouement) in var­
ious works of fiction; 
(B) recognize dialect and conversational voice and ex­
plain how authors use dialect to convey character; and 
(C) describe different forms of point-of-view, including 
first- and third-person. 
(7) Reading/Comprehension of Literary Text/Literary 
Nonfiction. Students understand, make inferences and draw con­
clusions about the varied structural patterns and features of literary 
nonfiction and provide evidence from text to support their under­
standing. Students are expected to identify the literary language and 
devices used in memoirs and personal narratives and compare their 
characteristics with those of an autobiography. 
(8) Reading/Comprehension of Literary Text/Sensory Lan­
guage. Students understand, make inferences and draw conclusions 
about how an author’s sensory language creates imagery in literary 
text and provide evidence from text to support their understanding. 
Students are expected to explain how authors create meaning through 
stylistic elements and figurative language emphasizing the use of per­
sonification, hyperbole, and refrains. 
(9) Reading/Comprehension of Informational Text/Culture 
and History. Students analyze, make inferences and draw conclusions 
about the author’s purpose in cultural, historical, and contemporary 
contexts and provide evidence from the text, including culturally rel­
evant texts, to support their understanding. Students are expected to 
compare and contrast the stated or implied purposes of different au­
thors writing on the same topic. 
(10) Reading/Comprehension of Informational Text/Ex­
pository Text. Students analyze, make inferences and draw conclusions 
about expository text and provide evidence from text to support their 
understanding. Students are expected to: 
(A) summarize the main ideas and supporting details in 
text, demonstrating an understanding that a summary does not include 
opinions; 
(B) explain whether facts included in an argument are 
used  for or against  an  issue; 
(C) explain how different organizational patterns (e.g., 
proposition-and-support, problem-and-solution) develop the main idea 
and the author’s viewpoint; and 
(D) synthesize and make logical connections between 
ideas within a text and across two or three texts representing similar or 
different genres. 
(11) Reading/Comprehension of Informational Text/Per­
suasive Text. Students analyze, make inferences and draw conclusions 
about persuasive text and provide evidence from text to support their 
analysis. Students are expected to: 
(A) compare and contrast the structure and viewpoints 
of two different authors writing for the same purpose, noting the stated 
claim and supporting evidence; and 
(B) identify simply faulty reasoning used in persuasive 
texts. 
(12) Reading/Comprehension of Informational Text/Pro­
cedural Texts. Students understand how to glean and use information 
in procedural texts and documents. Students are expected to: 
(A) follow multi-tasked instructions to complete a task, 
solve a problem, or perform procedures; and 
(B) interpret factual, quantitative, or technical informa­
tion presented in maps, charts, illustrations, graphs, timelines, tables, 
and diagrams. 
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(13) Reading/Media Literacy. Students use comprehen­
sion skills to analyze how words, images, graphics, and sounds work 
together in various forms to impact meaning. Students will continue 
to apply earlier standards with greater depth in increasingly more 
complex texts. Students are expected to: 
(A) explain messages conveyed in various forms of me­
dia; 
(B) recognize how various techniques influence view­
ers’ emotions; 
(C) critique persuasive techniques (e.g., testimonials, 
bandwagon appeal) used in media messages; and 
(D) analyze various digital media venues for levels of 
formality and informality. 
(14) Writing/Writing Process. Students use elements of the 
writing process (planning, drafting, revising, editing, and publishing) 
to compose text. Students are expected to: 
(A) plan a first draft by selecting a genre appropriate for 
conveying the intended meaning to an audience, determining appropri­
ate topics through a range of strategies (e.g., discussion, background 
reading, personal interests, interviews), and developing a thesis or con­
trolling idea; 
(B) develop drafts by choosing an appropriate organi­
zational strategy (e.g., sequence of events, cause-effect, compare-con­
trast) and building on ideas to create a focused, organized, and coherent 
piece of writing; 
(C) revise drafts to clarify meaning, enhance style, 
include simple and compound sentences, and improve transitions by 
adding, deleting, combining, and rearranging sentences or larger units 
of text after rethinking how well questions of purpose, audience, and 
genre have been addressed; 
(D) edit drafts for grammar, mechanics, and spelling; 
and 
(E) revise final draft in response to feedback from peers 
and teacher and publish written work for appropriate audiences. 
(15) Writing/Literary Texts. Students write literary texts to 
express their ideas and feelings about real or imagined people, events, 
and ideas. Students are expected to: 
(A) write imaginative stories that include: 
(i) a clearly  defined focus, plot, and point of view; 
(ii) a specific, believable setting created through the 
use of sensory details; and 
(iii) dialogue that develops the story; and 
(B) write poems using: 
(i) poetic techniques (e.g., alliteration, ono­
matopoeia); 
(ii) figurative language (e.g., similes, metaphors); 
and 
(iii) graphic elements (e.g., capital letters, line 
length). 
(16) Writing. Students write about their own experiences. 
Students are expected to write a personal narrative that has a clearly 
defined focus and communicates the importance of or reasons for ac­
tions and/or consequences. 
(17) Writing/Expository and Procedural Texts. Students 
write expository and procedural or work-related texts to communicate 
ideas and information to specific audiences for specific purposes. Stu­
dents are expected to: 
(A) create multi-paragraph essays to convey informa­
tion about a topic that: 
(i) present effective introductions and concluding 
paragraphs; 
(ii) guide and inform the reader’s understanding of 
key ideas and evidence; 
(iii) include specific facts, details, and examples in 
an appropriately organized structure; and 
(iv) use a variety of sentence structures and transi­
tions to link paragraphs; 
(B) write informal letters that convey ideas, include im­
portant information, demonstrate a sense of closure, and use appropri­
ate conventions (e.g., date, salutation, closing); 
(C) write responses to literary or expository texts and 
provide evidence from the text to demonstrate understanding; and 
(D) produce a multimedia presentation involving text 
and graphics using available technology. 
(18) Writing/Persuasive Texts. Students write persuasive 
texts to influence the attitudes or actions of a specific audience on spe­
cific issues. Students are expected to write persuasive essays for appro­
priate audiences that establish a position and include sound reasoning, 
detailed and relevant evidence, and consideration of alternatives. 
(19) Oral and Written Conventions/Conventions. Students 
understand the function of and use the conventions of academic lan­
guage when speaking and writing. Students will continue to apply ear­
lier standards with greater complexity. Students are expected to: 
(A) use and understand the function of the following 
parts of speech in the context of reading, writing, and speaking: 
(i) regular and irregular verbs (past, present, future, 
and perfect tenses in the indicative mode; 
(ii) non-count nouns (e.g., cardúmen, jaulía); 
(iii) predicate adjectives (Ella es inteligente.) and 
their comparative forms (e.g., muy, más); 
(iv) conjunctive adverbs (e.g., consecuentemente, 
además, de hecho); 
(v) prepositions and prepositional phrases to convey 
location, time, direction, or to provide details; 
(vi) indefinite pronouns (e.g., todos, juntos, nada, 
cualquier); 
(vii) subordinating conjunctions (e.g., mientras, 
porque, aunque, si); and 
(viii) transitional words and phrases that demon­
strate an understanding of the function of the transition related to the 
organization of the writing (e.g., por el contrario, además de); 
(B) become familiar with regular and irregular verbs in 
the present and past tenses in the subjunctive mode (e.g., que haya, que 
hubiera); 
(C) differentiate between the active and passive voice 
and know how to use them both; and 
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(D) use complete simple and compound sentences with 
correct subject-verb agreement. 
(20) Oral and Written Conventions/Handwriting, Capital­
ization, and Punctuation. Students write legibly and use appropriate 
capitalization and punctuation conventions in their compositions. Stu­
dents are expected to: 
(A) use capitalization for: 
(i) abbreviations; 
(ii) initials and acronyms; and 
(iii) organizations; 
(B) recognize and use punctuation marks including: 
(i) commas in compound sentences; 
(ii) proper punctuation and spacing for quotations 
and em dash; and 
(iii) parentheses, brackets, and ellipses (to indicate 
omissions and interruptions or incomplete statements); and 
(C) use proper mechanics, including italics for titles of 
books. 
(21) Oral and Written Conventions/Spelling. Students 
spell correctly. Students are expected to: 
(A) spell words with more advanced orthographic pat­
terns and rules, including: 
(i) words that have a prosodic or orthographic accent 
on the last syllable (palabras agudas) (e.g., feliz, canción); 
(ii) words that have a prosodic or orthographic ac­
cent on the second-to-last syllable (palabras graves) (e.g., casa, árbol); 
(iii) words that have an orthographic accent on 
the third-to-last syllable (palabras esdrújulas) (e.g., último, cómico, 
mecánico); and 
(iv) words that have a prosodic or orthographic ac­
cent on the fourth-to-last syllable (palabras sobresdrújulas); 
(B) mark accents appropriately when conjugating verbs 
in simple and imperfect past, perfect, conditional, and future tenses 
(e.g., corrió, jugó, tenía, gustaría, vendrá); 
(C) spell words with: 
(i) Greek roots (e.g., tele-, foto-, grafo-, metro-); 
(ii) Latin roots (e.g., spec, scrib, rupt, port, dict); 
(iii) Greek suffixes (e.g., -ología, -fobia, -ismo, 
-ista); and 
(iv) Latin derived suffixes (e.g., -able, -ible, -ancia);  
(D) correctly spell words containing hiatus and diph­
thongs (le-er, rí-o, quie-ro, vio); 
(E) differentiate between commonly confused terms 
(e.g., porque, por qué; tampoco, tan poco; mediodía, medio día; 
quehacer, que hacer); 
(F) use spelling patterns, rules, and print and electronic 
resources to determine and check correct spellings; and 
(G) know how to use the spell-check function in word 
processing while understanding its limitations. 
(22) Research/Research Plan. Students ask open-ended re­
search questions and develop a plan for answering them. Students are 
expected to: 
(A) brainstorm, consult with others, decide upon a 
topic, and formulate open-ended questions to address the major 
research topic; and 
(B) generate a research plan for gathering relevant in­
formation about the major research question. 
(23) Research/Gathering Sources. Students determine, lo­
cate, and explore the full range of relevant sources addressing a re­
search question and systematically record the information they gather. 
Students are expected to: 
(A) follow the research plan to collect data from a range 
of print and electronic resources in Spanish (e.g., reference texts, peri­
odicals, web pages, online sources) and data from experts; 
(B) differentiate between primary and secondary 
sources; 
(C) record data, utilizing available technology (e.g., 
word processors) in order to see the relationships between ideas, and 
convert graphic/visual data (e.g., charts, diagrams, timelines) into 
written notes; 
(D) identify the source of notes (e.g., author, title, 
page number) and record bibliographic information concerning those 
sources according to a standard format; and 
(E) differentiate between paraphrasing and plagiarism 
and identify the importance of citing valid and reliable sources. 
(24) Research/Synthesizing Information. Students clarify 
research questions and evaluate and synthesize collected information. 
Students are expected to: 
(A) refine the major research question, if necessary, 
guided by the answers to a secondary set of questions; and 
(B) evaluate the relevance and reliability of sources for 
the research. 
(25) Research/Organizing and Presenting Ideas. Students 
organize and present their ideas and information according to the pur­
pose of the research and their audience. Students are expected to syn­
thesize the research into a written or an oral presentation that: 
(A) compiles important information from multiple 
sources; 
(B) develops a topic sentence, summarizes findings, 
and uses evidence to support conclusions; 
(C) presents the findings in a consistent format; and 
(D) uses quotations to support ideas and an appropri­
ate form of documentation to acknowledge sources (e.g., bibliography, 
works cited). 
(26) Listening and Speaking/Listening. Students will use 
comprehension skills to listen attentively to others in formal and in­
formal settings. Students will continue to apply earlier standards with 
greater complexity. Students are expected to: 
(A) listen to and interpret a speaker’s messages (both 
verbal and nonverbal) and ask questions to clarify the speaker’s pur­
pose and perspective; 
(B) follow and give oral instructions that include mul­
tiple action steps; and 
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♦ ♦ ♦ 
♦ ♦ ♦ (C) paraphrase the major ideas and supporting evidence 
in formal and informal presentations. 
(27) Listening and Speaking/Speaking. Students speak 
clearly and to the point, using the conventions of language. Students 
will continue to apply earlier standards with greater complexity. 
Students are expected to give an organized presentation with a specific 
point of view, employing eye contact, speaking rate, volume, enunci­
ation, natural gestures, and conventions of language to communicate 
ideas effectively. 
(28) Listening and Speaking/Teamwork. Students work 
productively with others in teams. Students will continue to apply 
earlier standards with greater complexity. Students are expected to 
participate in student-led discussions by eliciting and considering 
suggestions from other group members and by identifying points of 
agreement and disagreement. 
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§128.31. English I for Speakers of Other Languages (One Credit), 
Beginning with School Year 2009-2010. 
(a) Introduction. 
(1) The essential knowledge and skills as well as the stu­
dent expectations for English I for Speakers of Other Languages (ESOL 
I) are described in §74.4 of this title (relating to English Language Pro­
ficiency Standards) as well as subsection (b) of this section and are 
identical to the knowledge and skills and student expectations in Chap­
ter 110 of this title (relating to Texas Essential Knowledge and Skills 
for English Language Arts and Reading) with additional expectations 
for English language learners (ELLs). 
(2) ESOL I may be substituted for English I as provided by 
Chapter 74, Subchapter B, of this title (relating to Graduation Require­
ments). All expectations apply to ESOL I students; however, it is im­
perative to recognize critical processes and features of second language 
acquisition and to provide appropriate instruction to enable students to 
meet these standards. 
(3) ELLs are expected to meet standards in a second lan­
guage that many monolingual English speakers find difficult to meet 
in their native language. In addition, ELLs are acquiring English at 
the same time they are learning content in English. ELLs’ abilities to 
meet these standards will be influenced by their proficiency in English. 
While ELLs can analyze, synthesize, and evaluate, their level of Eng­
lish proficiency may impede their ability to demonstrate this knowledge 
during the initial stages of English language acquisition. For this rea­
son, comprehension of text requires additional scaffolds that include 
adapted text (e.g., appropriate for student proficiency level; transla­
tions), pictures, realia, glossaries, bilingual dictionaries, thesaurus, and 
other modes of comprehensible input. ELLs can and should be encour­
aged to use their knowledge of their first language (e.g., cognates) to 
enhance their vocabulary development, and vocabulary needs to be in 
the context of connected discourse so that it is meaningful. Strategic 
use of the student’s first language is important to ensure linguistic, af­
fective, cognitive, and academic development in English. 
(4) Research consistently shows that a strong foundation in 
the native language of an ELL facilitates learning in English (Collier 
& Thomas, 1997; Cummins, 2001). Students can develop cognition, 
learn, and achieve best when they can understand the language of in­
struction (August, Calderon, & Carlo, 2003). Students can be expected 
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to transfer those skills to English and progress rapidly in learning in 
English. 
(5) For newcomers in secondary schooling, the challenge 
then is not only learning English, but learning in English. ELLs are 
challenged in working with linguistic, cognitive, and academic devel­
opment in all of their coursework and in a new language. Some new­
comers exhibit additional first language and/or academic needs due 
to their previous educational experiences that may include interrupted 
and/or limited schooling. Strategic use of the student’s first language 
is important to ensure linguistic, affective, cognitive, and academic de­
velopment in English, especially for students who are newcomers and 
at beginning levels of English language proficiency. Their academic 
success depends on their ability to use academic language. 
(6) Second language acquisition is a complex process that 
even under optimal conditions takes a long time (Collier, 1997). It is 
important to understand that limited knowledge of English structure 
and vocabulary is neither related to the students’ intellectual capabili­
ties nor their ability to use higher-order thinking skills. The develop­
ment of receptive (listening/reading) and expressive (speaking/writing) 
skills in second language learners may be at different stages. In some 
instances, second language learners undergo silent periods of varying 
durations when they first begin to learn a new language. Students often 
understand more than they can produce and may repeat words in sen­
tences that they do not entirely understand. Second language learners 
may also draw upon the resources of their language and culture as they 
acquire a new language and culture.  
(7) In order for ELLs to be successful, they must acquire 
both social and academic language proficiency in English. Social lan­
guage proficiency in English consists of the English needed for daily 
social interactions. Academic language proficiency consists of the 
English needed to think critically, understand and learn new concepts, 
process complex academic material, and interact and communicate in 
English academic settings. 
(8) Academic language is a major factor in academic suc­
cess. Academic language and grammatical structures are used across 
all subject areas and is specific to the content area, such as language 
arts, mathematics, science, and social studies. Current research stresses 
the importance of effectively integrating second language acquisition 
with quality content area education in order to ensure that ELLs acquire 
social and academic language proficiency in English, learn the knowl­
edge and skills, and reach their full academic potential. This must also 
be provided in a manner that is linguistically accommodated (contextu­
alized, communicated, sequenced, and scaffolded) commensurate with 
the student’s levels of English language proficiency to ensure that the 
student learns the knowledge and skills in the required curriculum. 
(9) ELLs require focused, targeted, and systematic second 
language acquisition to provide them with the foundation of English 
language vocabulary, grammar, syntax, and English mechanics neces­
sary to support content-based instruction and accelerated learning of 
English. Literacy development across the content areas is essential 
in building academic skills in a second language and can accelerate 
the learning of both English language skills and higher-order thinking 
skills. 
(10) ELL students are at different stages of language ac­
quisition. Proficiency levels are not grade specific: Beginning, Inter­
mediate, Advanced, and Advanced High. The ELL student may ex­
hibit different proficiency levels within the four language components: 
listening, speaking, reading, and writing. A student may exhibit oral 
skills at the advanced level, reading skills at the intermediate level, 
and writing skills at the beginning level. Understanding the level of 
English language proficiency of the student is critical in order for the 
student to have access to the curriculum. The proficiency level of the 
student determines the accommodations in language that must be made 
(e.g., adapted text appropriate for student proficiency level; transla­
tions) as well as, determines additional scaffolds (e.g., pictures, realia, 
glossaries, bilingual dictionaries, thesaurus) in order to learn the aca­
demic content. Any combination of the language components is pos­
sible and is affected by opportunities for interaction in and outside of 
school. For further guidance in second language acquisition, refer to 
the English language proficiency standards (ELPS) described in §74.4 
of this title. 
(A) Beginning: Students associate utterances with 
meaning as they make inferences based on actions, visuals, text, tone 
of voice, and inflections. Receptive language with some compre­
hension is acquired earlier than oral production. Beginning students 
produce spoken English with increasing accuracy and fluency to 
convey appropriate meaning. They read English using graphophonic 
cues, syntax, visuals, the context of the text, and their prior knowledge 
of language and structure of text. 
(B) Intermediate: Students use the listening process to 
improve comprehension and oral skills in English. Through listening 
and speaking in meaningful interactions, they clarify, distinguish, and 
evaluate ideas and responses in a variety of situations. Intermediate 
students participate successfully in academic, social, and work contexts 
in English using the process of speaking to create, clarify, critique, and 
evaluate ideas and responses. Intermediate students read English us­
ing and applying developmental vocabulary to increase comprehension 
and produce written text to address a variety of audiences and purposes. 
(C) Advanced: Students, through developmental listen­
ing skills, actively expand their vocabulary to evaluate and analyze spo­
ken English for a variety of situations and purposes. These students 
participate in a variety of situations using spoken English to create, 
clarify, critique, and evaluate ideas and responses. Advanced students 
continually develop reading skills for increasing reading proficiency in 
content area texts for a variety of purposes and generate written text for 
different audiences in a variety of modes to convey appropriate mean­
ing according to their level of proficiency. 
(D) Advanced High: Students’ reading, speaking, and 
writing abilities are comparable to those of their native English speak­
ing peers. They understand grade appropriate English as it is used 
in academic and social settings. These students use language skills 
on their grade level in the academic subject areas with minimal in­
terruptions and they use abstract and content based vocabulary effec­
tively. Advanced High students continually use the English language to 
build additional foundational reading skills such as fluency and prosody 
as well as higher-order comprehension skills. These students have a 
strong command of English language structures necessary to address 
writing at appropriate grade levels. 
(11) Students enrolled in ESOL I continue to increase and 
refine their communication skills. High school students are expected 
to plan, draft, and complete written compositions on a regular basis. 
Students edit their papers for clarity, engaging language, and the cor­
rect use of the conventions and mechanics of written English and, with 
increasing accuracy, produce final, error-free drafts. In English I, stu­
dents practice all forms of writing. An emphasis is placed on organiz­
ing logical arguments with clearly expressed related definitions, thesis, 
and evidence. Students write to persuade and to report and describe. 
English I students read extensively in multiple genres from world liter­
ature such as reading selected stories, dramas, novels, and poetry origi­
nally written in English or translated to English from oriental, classical 
Greek, European, African, South American, and North American cul­
tures. Students learn literary forms and terms associated with selections 
ADOPTED RULES November 21, 2008 33 TexReg 9493 
being read. Students interpret the possible influences of the historical 
context on a literary work. 
(12) The knowledge and skills and/or student expectations 
that are applicable specifically to ELLs are indicated in §74.4 of this 
title as well as in subsection (b) of this section. 
(13) To meet Public Education Goal 1 of the Texas Edu­
cation Code, §4.002, which states, "The students in the public educa­
tion system will demonstrate exemplary performance in the reading and 
writing of the English language," students will accomplish the essen­
tial knowledge and skills as well as the student expectations in English 
I as described in subsection (b) of this section. 
(14) To meet Texas Education Code, §28.002(h), which 
states, "... each school district shall foster the continuation of the tra­
dition of teaching United States and Texas history and the free enter­
prise system in regular subject matter and in reading courses and in 
the adoption of textbooks," students will be provided oral and written 
narratives as well as other informational texts that can help them to be­
come thoughtful, active citizens who appreciate the basic democratic 
values of our state and nation. 
(b) Knowledge and skills. 
(1) Reading/Vocabulary Development. Students under­
stand new vocabulary and use it when reading and writing. Students 
are expected to: 
(A) determine the meaning of grade-level technical aca­
demic English words in multiple content areas (e.g., science, mathe­
matics, social studies, the arts) derived from Latin, Greek, or other lin­
guistic roots and affixes; 
(B) analyze textual context (within a sentence and in 
larger sections of text) to distinguish between the denotative and con­
notative meanings of words; 
(C) produce analogies that describe a function of an ob­
ject or its description; 
(D) describe the origins and meanings of foreign words 
or phrases used frequently in written English (e.g., caveat emptor, carte 
blanche, tete a tete, pas de deux, bon appetit, quid pro quo); and 
(E) use a dictionary, a glossary, or a thesaurus (printed 
or electronic) to determine or confirm the meanings of words and 
phrases, including their connotations and denotations, and their ety­
mology. 
(2) Reading/Comprehension of Literary Text/Theme and 
Genre. Students analyze, make inferences and draw conclusions about 
theme and genre in different cultural, historical, and contemporary con­
texts and provide evidence from the text to support their understanding. 
Students are expected to: 
(A) analyze how the genre of texts with similar themes 
shapes meaning; 
(B) analyze the influence of mythic, classical and tradi­
tional literature on 20th and 21st century literature; and 
(C) relate the figurative language of a literary work to 
its historical and cultural setting. 
(3) Reading/Comprehension of Literary Text/Poetry. 
Students understand, make inferences and draw conclusions about 
the structure and elements of poetry and provide evidence from text 
to support their understanding. Students are expected to analyze the 
effects of diction and imagery (e.g., controlling images, figurative 
language, understatement, overstatement, irony, paradox) in poetry. 
(4) Reading/Comprehension of Literary Text/Drama. 
Students understand, make inferences and draw conclusions about 
the structure and elements of drama and provide evidence from text 
to support their understanding. Students are expected to explain how 
dramatic conventions (e.g., monologues, soliloquies, dramatic irony) 
enhance dramatic text. 
(5) Reading/Comprehension of Literary Text/Fiction. 
Students understand, make inferences and draw conclusions about the 
structure and elements of fiction and provide evidence from text to 
support their understanding. Students are expected to: 
(A) analyze non-linear plot development (e.g., flash­
backs, foreshadowing, sub-plots, parallel plot structures) and compare 
it to linear plot development; 
(B) analyze how authors develop complex yet believ­
able characters in works of fiction through a range of literary devices, 
including character foils; 
(C) analyze the way in which a work of fiction is shaped 
by the narrator’s point of view; and 
(D) demonstrate familiarity with works by authors from 
non-English-speaking literary traditions with emphasis on classical lit­
erature. 
(6) Reading/Comprehension of Literary Text/Literary 
Nonfiction. Students understand, make inferences and draw con­
clusions about the varied structural patterns and features of literary 
nonfiction and provide evidence from text to support their understand­
ing. Students are expected to analyze how literary essays interweave 
personal examples and ideas with factual information to explain, 
present a perspective, or describe a situation or event. 
(7) Reading/Comprehension of Literary Text/Sensory Lan­
guage. Students understand, make inferences and draw conclusions 
about how an author’s sensory language creates imagery in literary text 
and provide evidence from text to support their understanding. Stu­
dents are expected to explain the role of irony, sarcasm, and paradox in 
literary works. 
(8) Reading/Comprehension of Informational Text/Culture 
and History. Students analyze, make inferences and draw conclusions 
about the author’s purpose in cultural, historical, and contemporary 
contexts and provide evidence from the text to support their under­
standing. Students are expected to explain the controlling idea and spe­
cific purpose of an expository text and distinguish the most important 
from the less important details that support the author’s purpose. 
(9) Reading/Comprehension of Informational Text/Expos­
itory Text. Students analyze, make inferences and draw conclusions 
about expository text and provide evidence from text to support their 
understanding. Students are expected to: 
(A) summarize text and distinguish between a summary 
that captures the main ideas and elements of a text and a critique that 
takes a position and expresses an opinion; 
(B) differentiate between opinions that are substanti­
ated and unsubstantiated in the text; 
(C) make subtle inferences and draw complex conclu­
sions about the ideas in text and their organizational patterns; and 
(D) synthesize and make logical connections between 
ideas and details in several texts selected to reflect a range of viewpoints 
on the same topic and support those findings with textual evidence. 
(10) Reading/Comprehension of Informational Text/Per­
suasive Text. Students analyze, make inferences and draw conclusions 
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about persuasive text and provide evidence from text to support their 
analysis. Students are expected to: 
(A) analyze the relevance, quality, and credibility of ev­
idence given to support or oppose an argument for a specific audience; 
and 
(B) analyze famous speeches for the rhetorical struc­
tures and devices used to convince the reader of the authors’ propo­
sitions. 
(11) Reading/Comprehension of Informational Text/Pro­
cedural Texts. Students understand how to glean and use information 
in procedural texts and documents. Students are expected to: 
(A) analyze the clarity of the objective(s) of procedural 
text (e.g., consider reading instructions for software, warranties, con­
sumer publications); and 
(B) analyze factual, quantitative, or technical data pre­
sented in multiple graphical sources. 
(12) Reading/Media Literacy. Students use comprehen­
sion skills to analyze how words, images, graphics, and sounds work 
together in various forms to impact meaning. Students will continue 
to apply earlier standards with greater depth in increasingly more 
complex texts. Students are expected to: 
(A) compare and contrast how events are presented and 
information is communicated by visual images (e.g., graphic art, illus­
trations, news photographs) versus non-visual texts; 
(B) analyze how messages in media are conveyed 
through visual and sound techniques (e.g., editing, reaction shots, 
sequencing, background music); 
(C) compare and contrast coverage of the same event 
in various media (e.g., newspapers, television, documentaries, blogs, 
Internet); and 
(D) evaluate changes in formality and tone within the 
same medium for specific audiences and purposes. 
(13) Writing/Writing Process. Students use elements of the 
writing process (planning, drafting, revising, editing, and publishing) 
to compose text. Students are expected to: 
(A) plan a first draft by selecting the correct genre for 
conveying the intended meaning to multiple audiences, determining 
appropriate topics through a range of strategies (e.g., discussion, back­
ground reading, personal interests, interviews), and developing a thesis 
or controlling idea; 
(B) structure ideas in a sustained and persuasive way 
(e.g., using outlines, note taking, graphic organizers, lists) and develop 
drafts in timed and open-ended situations that include transitions and 
the rhetorical devices used to convey meaning; 
(C) revise drafts to improve style, word choice, figura­
tive language, sentence variety, and subtlety of meaning after rethink­
ing how well questions of purpose, audience, and genre have been ad­
dressed; 
(D) edit drafts for grammar, mechanics, and spelling; 
and 
(E) revise final draft in response to feedback from peers 
and teacher and publish written work for appropriate audiences. 
(14) Writing/Literary Texts. Students write literary texts to 
express their ideas and feelings about real or imagined people, events, 
and ideas. Students are responsible for at least two forms of literary 
writing. Students are expected to: 
(A) write an engaging story with a well-developed con­
flict and resolution, interesting and believable characters, and a range 
of literary strategies (e.g., dialogue, suspense) and devices to enhance 
the plot; 
(B) write a poem using a variety of poetic techniques 
(e.g., structural elements, figurative language) and a variety of poetic 
forms (e.g., sonnets, ballads); and 
(C) write a script with an explicit or implicit theme and 
details that contribute to a definite mood or tone. 
(15) Writing/Expository and Procedural Texts. Students 
write expository and procedural or work-related texts to communicate 
ideas and information to specific audiences for specific purposes. Stu­
dents are expected to: 
(A) write an analytical essay of sufficient length that in­
cludes: 
(i) effective introductory and concluding paragraphs 
and a variety of sentence structures; 
(ii) rhetorical devices and transitions between para­
graphs; 
(iii) a controlling idea or thesis; 
(iv) an organizing structure appropriate to purpose, 
audience, and context; and 
(v) relevant information and valid inferences; 
(B) write procedural or work-related documents (e.g., 
instructions, e-mails, correspondence, memos, project plans) that in­
clude: 
(i) organized and accurately conveyed information; 
and 
(ii) reader-friendly formatting techniques; 
(C) write an interpretative response to an expository or 
a literary text (e.g., essay or review) that: 
(i) extends beyond a summary and literal analysis; 
(ii) addresses the writing skills for an analytical es­
say and provides evidence from the text using embedded quotations; 
and 
(iii) analyzes the aesthetic effects of an author’s use 
of stylistic or rhetorical devices; and 
(D) produce a multimedia presentation (e.g., documen­
tary, class newspaper, docudrama, infomercial, visual or textual paro­
dies, theatrical production) with graphics, images, and sound that con­
veys a distinctive point of view and appeals to a specific audience. 
(16) Writing/Persuasive Texts. Students write persuasive 
texts to influence the attitudes or actions of a specific audience on spe­
cific issues. Students are expected to write an argumentative essay to 
the appropriate audience that includes: 
(A) a clear thesis or position based on logical reasons 
supported by precise and relevant evidence; 
(B) consideration of the whole range of information and 
views on the topic and accurate and honest representation of these 
views; 
(C) counter-arguments based on evidence to anticipate 
and address objections; 
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(D) an organizing structure appropriate to the purpose, 
audience, and context; and 
(E) an analysis of the relative value of specific data,  
facts, and ideas. 
(17) Oral and Written Conventions/Conventions. Students 
understand the function of and use the conventions of academic lan­
guage when speaking and writing. Students will continue to apply ear­
lier standards with greater complexity. Students are expected to: 
(A) use and understand the function of the following 
parts of speech in the context of reading, writing, and speaking: 
(i) more complex active and passive tenses and ver­
bals (gerunds, infinitives, participles); 
(ii) restrictive and nonrestrictive relative clauses; 
and 
(iii) reciprocal pronouns (e.g., each other, one an­
other); 
(B) identify and use the subjunctive mood to express 
doubts, wishes, and possibilities; and 
(C) use a variety of correctly structured sentences (e.g., 
compound, complex, compound-complex). 
(18) Oral and Written Conventions/Handwriting, Capital­
ization, and Punctuation. Students write legibly and use appropriate 
capitalization and punctuation conventions in their compositions. Stu­
dents are expected to: 
(A) use conventions of capitalization; and 
(B) use correct punctuation marks including: 
(i) quotation marks to indicate sarcasm or irony; 
(ii) comma placement in nonrestrictive phrases, 
clauses, and contrasting expressions; and 
(iii) dashes to emphasize parenthetical information. 
(19) Oral and Written Conventions/Spelling. Students 
spell correctly. Students are expected to spell correctly, including 
using various resources to determine and check correct spellings. 
(20) Research/Research Plan. Students ask open-ended re­
search questions and develop a plan for answering them. Students are 
expected to: 
(A) brainstorm, consult with others, decide upon a 
topic, and formulate a major research question to address the major 
research topic; and 
(B) formulate a plan for engaging in research on a com­
plex, multi-faceted topic. 
(21) Research/Gathering Sources. Students determine, lo­
cate, and explore the full range of relevant sources addressing a re­
search question and systematically record the information they gather. 
Students are expected to: 
(A) follow the research plan to compile data from au­
thoritative sources in a manner that identifies the major issues and de­
bates within the field of inquiry; 
(B) organize information gathered from multiple 
sources to create a variety of graphics and forms (e.g., notes, learning 
logs); and 
(C) paraphrase, summarize, quote, and accurately cite 
all researched information according to a standard format (e.g., author, 
title, page number). 
(22) Research/Synthesizing Information. Students clarify 
research questions and evaluate and synthesize collected information. 
Students are expected to: 
(A) modify the major research question as necessary to 
refocus the research plan; 
(B) evaluate the relevance of information to the topic 
and determine the reliability, validity, and accuracy of sources (includ­
ing Internet sources) by examining their authority and objectivity; and 
(C) critique the research process at each step to imple­
ment changes as the need occurs and is identified. 
(23) Research/Organizing and Presenting Ideas. Students 
organize and present their ideas and information according to the pur­
pose of the research and their audience. Students are expected to syn­
thesize the research into a written or  an oral presentation  that:  
(A) marshals evidence in support of a clear thesis state­
ment and related claims; 
(B) provides an analysis for the audience that reflects a 
logical progression of ideas and a clearly stated point of view; 
(C) uses graphics and illustrations to help explain con­
cepts where appropriate; 
(D) uses a variety of evaluative tools (e.g., self-made 
rubrics, peer reviews, teacher and expert evaluations) to examine the 
quality of the research; and 
(E) uses a style manual (e.g., Modern Language Associ­
ation, Chicago Manual of Style) to document sources and format writ­
ten materials. 
(24) Listening and Speaking/Listening. Students will use 
comprehension skills to listen attentively to others in formal and in­
formal settings. Students will continue to apply earlier standards with 
greater complexity. Students are expected to: 
(A) listen responsively to a speaker by taking notes that 
summarize, synthesize, or highlight the speaker’s ideas for critical re­
flection and by asking questions related to the content for clarification 
and elaboration; 
(B) follow and give complex oral instructions to per­
form specific tasks, answer questions, solve problems, and complete 
processes; and 
(C) evaluate the effectiveness of a speaker’s main and 
supporting ideas. 
(25) Listening and Speaking/Speaking. Students speak 
clearly and to the point, using the conventions of language. Students 
will continue to apply earlier standards with greater complexity. Stu­
dents are expected to give presentations using informal, formal, and 
technical language effectively to meet the needs of audience, purpose, 
and occasion, employing eye contact, speaking rate (e.g., pauses for 
effect), volume, enunciation, purposeful gestures, and conventions of 
language to communicate ideas effectively. 
(26) Listening and Speaking/Teamwork. Students work 
productively with others in teams. Students will continue to apply 
earlier standards with greater complexity. Students are expected to 
participate productively in teams, building on the ideas of others, 
contributing relevant information, developing a plan for consen­
sus-building, and setting ground rules for decision-making. 
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(27) Second language acquisition/learning strategies. The 
ESOL I student uses language learning strategies to develop an aware­
ness of his/her own learning processes in language arts and all content 
areas. The following expectations apply to the second language learner 
at his/her level of proficiency in English. Students are expected to: 
(A) use prior knowledge and experiences to understand 
meanings in English; 
(B) monitor oral and written language production and 
employ self-corrective techniques or other resources; 
(C) use strategic learning techniques such as concept 
mapping, drawing, memorizing, comparing, contrasting, and review­
ing to acquire basic and grade-level vocabulary; 
(D) speak using learning strategies such as requesting 
assistance, employing non-verbal cues, and using synonyms and cir­
cumlocution (conveying ideas by defining or describing when exact 
English words are not known); 
(E) internalize new basic and academic language by us­
ing and reusing it in meaningful ways in speaking and writing activities 
that build concept and language attainment; 
(F) use accessible language and learn new and essential 
language in the process; 
(G) demonstrate an increasing ability to distinguish be­
tween formal and informal English and an increasing knowledge of 
when to use each one commensurate with grade-level learning expec­
tations; 
(H) develop and expand repertoire of learning strategies 
such as reasoning inductively or deductively, looking for patterns in 
language, and analyzing sayings and expressions commensurate with 
grade-level learning expectations; and 
(I) make connections across content areas and use and 
reuse language and concepts in different ways. 
(28) Second language acquisition/listening. The ESOL I 
student listens to a variety of speakers, including teachers, peers, and 
electronic media, to gain an increasing level of comprehension and ap­
preciation for newly acquired language in language arts and all content 
areas. The following expectations apply to the second language learner 
at his/her level of proficiency in English. Students are expected to: 
(A) distinguish sounds and intonation patterns of Eng­
lish with increasing ease; 
(B) recognize elements of the English sound system in 
newly acquired vocabulary such as long and short vowels, silent letters, 
and consonant clusters; 
(C) learn new language structures, expressions, and ba­
sic and academic vocabulary heard during classroom instruction and 
interactions; 
(D) monitor understanding of spoken language during 
classroom instruction and interactions and seek clarification as needed; 
(E) use visual, contextual, and linguistic support to en­
hance and confirm understanding of increasingly complex and elabo­
rated spoken language; 
(F) listen to and derive meaning from a variety of media 
such as audio tape, video, DVD, and CD ROM to build and reinforce 
concept and language attainment; 
(G) understand the general meaning, main points, and 
important details of spoken language ranging from situations in which 
topics, language, and contexts are familiar to unfamiliar; 
(H) understand implicit ideas and information in in­
creasingly complex spoken language commensurate with grade-level 
learning expectations; 
(I) demonstrate listening comprehension of increas­
ingly complex spoken English by following directions, retelling or 
summarizing spoken messages, responding to questions and requests, 
collaborating with peers, and taking notes commensurate with content 
and grade-level needs; 
(J) understand basic structures, expressions, and vocab­
ulary such as school environment, greetings, questions, and directions; 
(K) analyze and evaluate spoken discourse for appro­
priateness of purpose with a variety of audiences such as formal, con­
sultative, casual, and intimate language registers; and 
(L) infer meaning by making associations of utterances 
with actions, visuals, and the context of the situation. 
(29) Second language acquisition/speaking. The ESOL I 
student speaks in a variety of modes for a variety of purposes with an 
awareness of different language registers (formal/informal) using de­
velopmental vocabulary with increasing fluency and accuracy in lan­
guage arts and all content areas. The following expectations apply to 
the second language learner at his/her level of proficiency in English. 
Students are expected to: 
(A) practice producing sounds of newly acquired vo­
cabulary such as long and short vowels, silent letters, and consonant 
clusters to pronounce English words in a manner that is increasingly 
comprehensible; 
(B) expand and internalize initial English vocabulary 
by learning and using high-frequency English words necessary for 
identifying and describing people, places, objects, events, and basic 
concepts such as numbers, days of the week, food, occupations, and 
time by retelling simple stories and basic information represented or 
supported by pictures, and by learning and using routine language 
needed for classroom communication; 
(C) speak using a variety of grammatical structures, 
sentence lengths, sentence types, and connecting words with increas­
ing accuracy and ease as more English is acquired; 
(D) speak using grade-level content area vocabulary in 
context to internalize new English words and build academic language 
proficiency; 
(E) share information in cooperative learning interac­
tions; 
(F) ask and give information ranging from using a very 
limited bank of high-frequency, high-need, concrete vocabulary, in­
cluding key words and expressions needed for basic communication 
in academic and social contexts such as directions and address as well 
as name, age, and nationality, to using abstract and content-based vo­
cabulary during extended speaking assignments; 
(G) express opinions, ideas, and feelings ranging from 
communicating single words and short phrases to participating in ex­
tended discussions on a variety of social and grade-appropriate aca­
demic topics; 
(H) narrate, describe, and explain with increasing 
specificity and detail as more English is acquired; 
(I) adapt spoken language appropriately for formal and 
informal purposes; 
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(J) respond orally to information presented in a wide va­
riety of print, electronic, audio, and visual media to build and reinforce 
concept and language attainment; 
(K) share prior knowledge with peers and others to fa­
cilitate communication and to foster respect for others; and 
(L) describe the immediate surroundings such as class­
room, school, and home. 
(30) Second language acquisition/reading. The ESOL I 
student reads a variety of texts for a variety of purposes with an in­
creasing level of comprehension in language arts and all content areas. 
The following expectations apply to the second language learner at 
his/her level of proficiency in English. Students are expected to: 
(A) learn relationships between sounds and letters of 
the English language and decode (sound out) words using a combina­
tion of skills such as recognizing sound-letter relationships and identi­
fying cognates, affixes, roots, and base words; 
(B) recognize directionality of English reading such as 
left to right and top to bottom; 
(C) develop basic sight vocabulary, derive meaning 
of environmental print, and comprehend English vocabulary and 
language structures used routinely in written classroom materials; 
(D) use prereading supports such as graphic organiz­
ers, illustrations, and pre-taught topic-related vocabulary and other pre-
reading activities to enhance comprehension of written text; 
(E) read linguistically accommodated content area ma­
terial with a decreasing need for linguistic accommodations as more 
English is learned; 
(F) use visual and contextual support and support from 
peers and teachers to read grade-appropriate content area text, enhance 
and confirm understanding, and develop vocabulary, grasp of language 
structures, and background knowledge needed to comprehend increas­
ingly challenging language; 
(G) demonstrate comprehension of increasingly com­
plex English by participating in shared reading, retelling or summariz­
ing material, responding to questions, and taking notes commensurate 
with content area and grade level needs; 
(H) read silently with increasing ease for longer peri­
ods; 
(I) demonstrate English comprehension and expand 
reading skills by employing basic reading skills such as demonstrating 
understanding of supporting ideas and details in text and graphic 
sources, summarizing text, and distinguishing main ideas from details 
commensurate with content area needs; 
(J) demonstrate English comprehension and expand 
reading skills by employing inferential skills such as predicting, mak­
ing connections between ideas, drawing inferences and conclusions 
from text and graphic sources, and finding supporting text evidence 
commensurate with content area needs; 
(K) demonstrate English comprehension and expand 
reading skills by employing analytical skills such as evaluating written 
information and performing critical analyses commensurate with 
content area and grade-level needs; 
(L) read authentic literature and use kinesthetic visual 
support to develop vocabulary, structures, and build background 
knowledge needed to comprehend increasingly-challenging language; 
(M) use verbal cueing strategies such as pauses and ex­
aggerated intonation for key words and non-verbal cueing strategies 
such as facial expressions and gestures to enhance the reading experi­
ence; and 
(N) retell, role-play, and/or visually illustrate the order 
of events. 
(31) Second language acquisition/writing. The ESOL 
I student writes in a variety of forms with increasing accuracy to 
effectively address a specific purpose and audience in language arts 
and all content areas. The following expectations apply to the second 
language learner at his/her level of proficiency in English. Students 
are expected to: 
(A) learn relationships between sounds and letters of 
the English language to represent sounds when writing in English; 
(B) write using newly acquired basic vocabulary and 
content-based grade-level vocabulary; 
(C) spell familiar English words with increasing accu­
racy and employ English spelling patterns and rules with increasing 
accuracy as more English is acquired; 
(D) edit writing for standard grammar and usage, in­
cluding subject-verb agreement, pronoun agreement, and appropriate 
verb tenses commensurate with grade-level expectations as more Eng­
lish is acquired; 
(E) employ increasingly complex grammatical struc­
tures in content area writing commensurate with grade-level expecta­
tions such as: 
(i) using correct verbs, tenses, auxiliaries, and pro-
nouns/antecedents; 
(ii) using nominative, objective, and possessive case 
(apostrophe s) correctly; 
(iii) demonstrating knowledge of parts of speech; 
and 
(iv) using negatives and contractions correctly; 
(F) write using a variety of grade-appropriate sentence 
lengths, patterns, and connecting words to combine phrases, clauses, 
and sentences in increasingly accurate ways as more English is ac­
quired; 
(G) narrate, describe, and explain with increasing 
specificity and detail to fulfill content area writing needs as more 
English is acquired; 
(H) use basic capitalization and punctuation correctly 
such as capitalizing names and first letters in sentences and using peri­
ods, question marks, and exclamation points; 
(I) use graphic organizers as pre-writing activity to 
demonstrate prior knowledge, to add new information, and to prepare 
to write; 
(J) write with more proficient use of orthographic pat­
terns such as digraphs and consonant blends with the initial s- and 
rules such as "qu" together, consonant doubling, dropping final "e," 
and changing "y" to "i"; and 
(K) develop drafts by categorizing ideas, organizing 
them into sentences and paragraphs, and blending paragraphs within 
larger units of text. 
§128.32. English II for Speakers of Other Languages (One Credit), 
Beginning with School Year 2009-2010. 
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(a) Introduction. 
(1) The essential knowledge and skills as well as the 
student expectations for English II for Speakers of Other Languages 
(ESOL II) are described in §74.4 of this title (relating to English 
Language Proficiency Standards) as well as subsection (b) of this 
section and are identical to the knowledge and skills and student 
expectations in Chapter 110 of this title (relating to Texas Essential 
Knowledge and Skills for English Language Arts and Reading) with 
additional expectations for English language learners (ELLs). 
(2) ESOL II may be substituted for English II as provided 
by Chapter 74, Subchapter B, of this title (relating to Graduation Re­
quirements). All expectations apply to ESOL II students; however, 
it is imperative to recognize critical processes and features of second 
language acquisition and to provide appropriate instruction to enable 
students to meet these standards. 
(3) ELLs are expected to meet standards in a second lan­
guage that many monolingual English speakers find difficult to meet 
in their native language. In addition, ELLs are acquiring English at 
the same time they are learning content in English. ELLs’ abilities to 
meet these standards will be influenced by their proficiency in English. 
While ELLs can analyze, synthesize, and evaluate, their level of Eng­
lish proficiency may impede their ability to demonstrate this knowledge 
during the initial stages of English language acquisition. For this rea­
son, comprehension of text requires additional scaffolds that include 
adapted text (e.g., appropriate for student proficiency level; transla­
tions), pictures, realia, glossaries, bilingual dictionaries, thesaurus, and 
other modes of comprehensible input. ELL students can and should be 
encouraged to use their knowledge of their first language (e.g., cog­
nates) to enhance their vocabulary development, and vocabulary needs 
to be in the context of connected discourse so that it is meaningful. 
Strategic use of the student’s first language is important to ensure lin­
guistic, affective, cognitive, and academic development in English. 
(4) Research consistently shows that a strong foundation in 
the native language of an ELL facilitates learning in English (Collier 
& Thomas, 1997; Cummins, 2001). Students can develop cognition, 
learn, and achieve best when they can understand the language of in­
struction (August, Calderon, & Carlo, 2003). Students can be expected 
to transfer those skills to English and progress rapidly in learning in 
English. 
(5) For newcomers in secondary schooling, the challenge 
then is not only learning English, but learning in English. ELLs are 
challenged in working with linguistic, cognitive, and academic devel­
opment in all of their coursework and in a new language. Some new­
comers exhibit additional first language and/or academic needs due 
to their previous educational experiences that may include interrupted 
and/or limited schooling. Strategic use of the student’s first language 
is important to ensure linguistic, affective, cognitive, and academic de­
velopment in English, especially for students who are newcomers and 
at beginning levels of English language proficiency. Their academic 
success depends on their ability to use academic language. 
(6) Second language acquisition is a complex process that 
even under optimal conditions takes a long time (Collier, 1997). It is 
important to understand that limited knowledge of English structure 
and vocabulary is neither related to the students’ intellectual capabili­
ties nor their ability to use higher-order thinking skills. The develop­
ment of receptive (listening/reading) and expressive (speaking/writing) 
skills in second language learners may be at different stages. In some 
instances, second language learners undergo silent periods of varying 
durations when they first begin to learn a new language. Students often 
understand more than they can produce and may repeat words in sen­
tences that they do not entirely understand. Second language learners 
may also draw upon the resources of their language and culture as they 
acquire a new language and culture. 
(7) In order for ELLs to be successful, they must acquire 
both social and academic language proficiency in English. Social lan­
guage proficiency in English consists of the English needed for daily 
social interactions. Academic language proficiency consists of the 
English needed to think critically, understand and learn new concepts, 
process complex academic material, and interact and communicate in 
English academic settings. 
(8) Academic language is a major factor in academic suc­
cess. Academic language and grammatical structures are used across 
all subject areas and is specific to the content area, such as language 
arts, mathematics, science, and social studies. Current research stresses 
the importance of effectively integrating second language acquisition 
with quality content area education in order to ensure that ELLs acquire 
social and academic language proficiency in English, learn the knowl­
edge and skills, and reach their full academic potential. This must also 
be provided in a manner that is linguistically accommodated (contextu­
alized, communicated, sequenced, and scaffolded) commensurate with 
the student’s levels of English language proficiency to ensure that the 
student learns the knowledge and skills in the required curriculum. 
(9) ELLs require focused, targeted, and systematic second 
language acquisition to provide them with the foundation of English 
language vocabulary, grammar, syntax, and English mechanics neces­
sary to support content-based instruction and accelerated learning of 
English. Literacy development across the content areas is essential 
in building academic skills in a second language and can accelerate 
the learning of both English language skills and higher-order thinking 
skills. 
(10) ELL students are at different stages of language ac­
quisition. Proficiency levels are not grade specific: Beginning, Inter­
mediate, Advanced, and Advanced High. The ELL student may ex­
hibit different proficiency levels within the four language components: 
listening, speaking, reading, and writing. A student may exhibit oral 
skills at the advanced level, reading skills at the intermediate level, 
and writing skills at the beginning level. Understanding the level of 
English language proficiency of the student is critical in order for the 
student to have access to the curriculum. The proficiency level of the 
student determines the accommodations in language that must be made 
(e.g., adapted text appropriate for student proficiency level; transla­
tions) as well as, determines additional scaffolds (e.g., pictures, realia, 
glossaries, bilingual dictionaries, thesaurus) in order to learn the aca­
demic content. Any combination of the language components is pos­
sible and is affected by opportunities for interaction in and outside of 
school. For further guidance in second language acquisition, refer to 
the English language proficiency standards (ELPS) described in §74.4 
of this title. 
(A) Beginning: Students associate utterances with 
meaning as they make inferences based on actions, visuals, text, tone 
of voice, and inflections. Receptive language with some compre­
hension is acquired earlier than oral production. Beginning students 
produce spoken English with increasing accuracy and fluency to 
convey appropriate meaning. They read English using graphophonic 
cues, syntax, visuals, the context of the text, and their prior knowledge 
of language and structure of text. 
(B) Intermediate: Students use the listening process to 
improve comprehension and oral skills in English. Through listening 
and speaking in meaningful interactions, they clarify, distinguish, and 
evaluate ideas and responses in a variety of situations. Intermediate 
students participate successfully in academic, social, and work contexts 
in English using the process of speaking to create, clarify, critique, and 
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evaluate ideas and responses. Intermediate students read English us­
ing and applying developmental vocabulary to increase comprehension 
and produce written text to address a variety of audiences and purposes. 
(C) Advanced: Students, through developmental listen­
ing skills, actively expand their vocabulary to evaluate and analyze spo­
ken English for a variety of situations and purposes. These students 
participate in a variety of situations using spoken English to create, 
clarify, critique, and evaluate ideas and responses. Advanced students 
continually develop reading skills for increasing reading proficiency in 
content area texts for a variety of purposes and generate written text for 
different audiences in a variety of modes to convey appropriate mean­
ing according to their level of proficiency. 
(D) Advanced High: Students’ reading, speaking, and 
writing abilities are comparable to those of their native English speak­
ing peers. They understand grade appropriate English as it is used 
in academic and social settings. These students use language skills 
on their grade level in the academic subject areas with minimal in­
terruptions and they use abstract and content based vocabulary effec­
tively. Advanced High students continually use the English language to 
build additional foundational reading skills such as fluency and prosody 
as well as higher-order comprehension skills. These students have a 
strong command of English language structures necessary to address 
writing at appropriate grade levels. 
(11) Students enrolled in ESOL II continue to increase and 
refine their communication skills. High school students are expected 
to plan, draft, and complete written compositions on a regular basis. 
Students edit their papers for clarity, engaging language, and the cor­
rect use of the conventions and mechanics of written English and, with 
increasing accuracy, produce final, error-free drafts. In English II, stu­
dents practice all forms of writing. An emphasis is placed on organiz­
ing logical arguments with clearly expressed related definitions, thesis, 
and evidence. Students write to persuade and to report and describe. 
English II students read extensively in multiple genres from world liter­
ature such as reading selected stories, dramas, novels, and poetry origi­
nally written in English or translated to English from oriental, classical 
Greek, European, African, South American, and North American cul­
tures. Students learn literary forms and terms associated with selections 
being read. Students interpret the possible influences of the historical 
context on a literary work. 
(12) The knowledge and skills and/or student expectations 
that are applicable specifically to ELLs are indicated in §74.4 of this 
title as well as in subsection (b) of this section. 
(13) To meet Public Education Goal 1 of the Texas Edu­
cation Code, §4.002, which states, "The students in the public educa­
tion system will demonstrate exemplary performance in the reading and 
writing of the English language," students will accomplish the essen­
tial knowledge and skills as well as the student expectations in English 
II as described in subsection (b) of this section. 
(14) To meet Texas Education Code, §28.002(h), which 
states, "... each school district shall foster the continuation of the tra­
dition of teaching United States and Texas history and the free enter­
prise system in regular subject matter and in reading courses and in 
the adoption of textbooks," students will be provided oral and written 
narratives as well as other informational texts that can help them to be­
come thoughtful, active citizens who appreciate the basic democratic 
values of our state and nation. 
(b) Knowledge and skills. 
(1) Reading/Vocabulary Development. Students under­
stand new vocabulary and use it when reading and writing. Students 
are expected to: 
(A) determine the meaning of grade-level technical aca­
demic English words in multiple content areas (e.g., science, mathe­
matics, social studies, the arts) derived from Latin, Greek, or other lin­
guistic roots and affixes; 
(B) analyze textual context (within a sentence and in 
larger sections of text) to distinguish between the denotative and con­
notative meanings of words; 
(C) infer word meaning through the identification and 
analysis of analogies and other word relationships; 
(D) show the relationship between the origins and 
meaning of foreign words or phrases used frequently in written English 
and historical events or developments (e.g., glasnost, avant-garde, 
coup d’état); and 
(E) use a dictionary, a glossary, or a thesaurus (printed 
or electronic) to determine or confirm the meanings of words and 
phrases, including their connotations and denotations, and their ety­
mology. 
(2) Reading/Comprehension of Literary Text/Theme and 
Genre. Students analyze, make inferences and draw conclusions about 
theme and genre in different cultural, historical, and contemporary con­
texts and provide evidence from the text to support their understanding. 
Students are expected to: 
(A) compare and contrast differences in similar themes 
expressed in different time periods; 
(B) analyze archetypes (e.g., journey of a hero, tragic 
flaw) in mythic, traditional and classical literature; and 
(C) relate the figurative language of a literary work to 
its historical and cultural setting. 
(3) Reading/Comprehension of Literary Text/Poetry. 
Students understand, make inferences and draw conclusions about 
the structure and elements of poetry and provide evidence from text 
to support their understanding. Students are expected to analyze the 
structure or prosody (e.g., meter, rhyme scheme) and graphic elements 
(e.g., line length, punctuation, word position) in poetry. 
(4) Reading/Comprehension of Literary Text/Drama. 
Students understand, make inferences and draw conclusions about the 
structure and elements of drama and provide evidence from text to 
support their understanding. Students are expected to analyze how 
archetypes and motifs in drama affect the plot of plays. 
(5) Reading/Comprehension of Literary Text/Fiction. 
Students understand, make inferences and draw conclusions about the 
structure and elements of fiction and provide evidence from text to 
support their understanding. Students are expected to: 
(A) analyze isolated scenes and their contribution to the 
success of the plot as a whole in a variety of works of fiction; 
(B) analyze differences in the characters’ moral dilem­
mas in works of fiction across different countries or cultures; 
(C) evaluate the connection between forms of narration 
(e.g., unreliable, omniscient) and tone in works of fiction; and 
(D) demonstrate familiarity with works by authors from 
non-English-speaking literary traditions with emphasis on 20th century 
world literature. 
(6) Reading/Comprehension of Literary Text/Literary 
Nonfiction. Students understand, make inferences and draw con­
clusions about the varied structural patterns and features of literary 
nonfiction and provide evidence from text to support their understand­
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ing. Students are expected to evaluate the role of syntax and diction 
and the effect of voice, tone, and imagery on a speech, literary essay, 
or other forms of literary nonfiction. 
(7) Reading/Comprehension of Literary Text/Sensory Lan­
guage. Students understand, make inferences and draw conclusions 
about how an author’s sensory language creates imagery in literary text 
and provide evidence from text to support their understanding. Stu­
dents are expected to explain the function of symbolism, allegory, and 
allusions in literary works. 
(8) Reading/Comprehension of Informational Text/Culture 
and History. Students analyze, make inferences and draw conclusions 
about the author’s purpose in cultural, historical, and contemporary 
contexts and provide evidence from the text to support their under­
standing. Students are expected to analyze the controlling idea and 
specific purpose of a passage and the textual elements that support and 
elaborate it, including both the most important details and the less im­
portant details. 
(9) Reading/Comprehension of Informational Text/Expos­
itory Text. Students analyze, make inferences and draw conclusions 
about expository text and provide evidence from text to support their 
understanding. Students are expected to: 
(A) summarize text and distinguish between a summary 
and a critique and identify non-essential information in a summary and 
unsubstantiated opinions in a critique; 
(B) distinguish among different kinds of evidence (e.g., 
logical, empirical, anecdotal) used to support conclusions and argu­
ments in texts; 
(C) make and defend subtle inferences and complex 
conclusions about the ideas in text and their organizational patterns; 
and 
(D) synthesize and make logical connections between 
ideas and details in several texts selected to reflect a range of viewpoints 
on the same topic and support those findings with textual evidence. 
(10) Reading/Comprehension of Informational Text/Per­
suasive Text. Students analyze, make inferences and draw conclusions 
about persuasive text and provide evidence from text to support their 
analysis. Students are expected to: 
(A) explain shifts in perspective in arguments about the 
same topic and evaluate the accuracy of the evidence used to support 
the different viewpoints within those arguments; and 
(B) analyze contemporary political debates for such 
rhetorical and logical fallacies as appeals to commonly held opinions, 
false dilemmas, appeals to pity, and personal attacks. 
(11) Reading/Comprehension of Informational Text/Pro­
cedural Texts. Students understand how to glean and use information 
in procedural texts and documents. Students are expected to: 
(A) evaluate text for the clarity of its graphics and its 
visual appeal; and 
(B) synthesize information from multiple graphical 
sources to draw conclusions about the ideas presented (e.g., maps, 
charts, schematics). 
(12) Reading/Media Literacy. Students use comprehen­
sion skills to analyze how words, images, graphics, and sounds work 
together in various forms to impact meaning. Students will continue 
to apply earlier standards with greater depth in increasingly more 
complex texts. Students are expected to: 
(A) evaluate how messages presented in media reflect 
social and cultural views in ways different from traditional texts; 
(B) analyze how messages in media are conveyed 
through visual and sound techniques (e.g., editing, reaction shots, 
sequencing, background music); 
(C) examine how individual perception or bias in cov­
erage of the same event influences the audience; and 
(D) evaluate changes in formality and tone within the 
same medium for specific audiences and purposes. 
(13) Writing/Writing Process. Students use elements of the 
writing process (planning, drafting, revising, editing, and publishing) 
to compose text. Students are expected to: 
(A) plan a first draft by selecting the correct genre for 
conveying the intended meaning to multiple audiences, determining 
appropriate topics through a range of strategies (e.g., discussion, back­
ground reading, personal interests, interviews), and developing a thesis 
or controlling idea; 
(B) structure ideas in a sustained and persuasive way 
(e.g., using outlines, note taking, graphic organizers, lists) and develop 
drafts in timed and open-ended situations that include transitions and 
rhetorical devices used to convey meaning; 
(C) revise drafts to improve style, word choice, figura­
tive language, sentence variety, and subtlety of meaning after rethink­
ing how well questions of purpose, audience, and genre have been ad­
dressed; 
(D) edit drafts for grammar, mechanics, and spelling; 
and 
(E) revise final draft in response to feedback from peers 
and teacher and publish written work for appropriate audiences. 
(14) Writing/Literary Texts. Students write literary texts to 
express their ideas and feelings about real or imagined people, events, 
and ideas. Students are responsible for at least two forms of literary 
writing. Students are expected to: 
(A) write an engaging story with a well-developed con­
flict and resolution, interesting and believable characters, a range of 
literary strategies (e.g., dialogue, suspense) and devices to enhance the 
plot, and sensory details that define the mood or tone; 
(B) write a poem using a variety of poetic techniques 
(e.g., structural elements, figurative language) and a variety of poetic 
forms (e.g., sonnets, ballads); and 
(C) write a script with an explicit or implicit theme and 
details that contribute to a definite mood or tone. 
(15) Writing/Expository and Procedural Texts. Students 
write expository and procedural or work-related texts to communicate 
ideas and information to specific audiences for specific purposes. Stu­
dents are expected to: 
(A) write an analytical essay of sufficient length that in­
cludes: 
(i) effective introductory and concluding paragraphs 
and a variety of sentence structures; 
(ii) rhetorical devices and transitions between para­
graphs; 
(iii) a thesis or controlling idea; 
(iv) an organizing structure appropriate to purpose, 
audience, and context; 
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(v) relevant evidence and well-chosen details; and 
(vi) distinctions about the relative value of specific 
data, facts, and ideas that support the thesis statement; 
(B) write procedural or work-related documents (e.g., 
instructions, e-mails, correspondence, memos, project plans) that in­
clude: 
(i) organized and accurately conveyed information; 
(ii) reader-friendly formatting techniques; and 
(iii) anticipation of readers’ questions; 
(C) write an interpretative response to an expository or 
a literary text (e.g., essay or review) that: 
(i) extends beyond a summary and literal analysis; 
(ii) addresses the writing skills for an analytical es­
say and provides evidence from the text using embedded quotations; 
and 
(iii) analyzes the aesthetic effects of an author’s use 
of stylistic and rhetorical devices; and 
(D) produce a multimedia presentation (e.g., documen­
tary, class newspaper, docudrama, infomercial, visual or textual paro­
dies, theatrical production) with graphics, images, and sound that con­
veys a distinctive point of view and appeals to a specific audience. 
(16) Writing/Persuasive Texts. Students write persuasive 
texts to influence the attitudes or actions of a specific audience on spe­
cific issues. Students are expected to write an argumentative essay to 
the appropriate audience that includes: 
(A) a clear thesis or position based on logical reasons 
supported by precise and relevant evidence; 
(B) consideration of the whole range of information and 
views on the topic and accurate and honest representation of these 
views (i.e., in the author’s own words and not out of context); 
(C) counter-arguments based on evidence to anticipate 
and address objections; 
(D) an organizing structure appropriate to the purpose, 
audience, and context; 
(E) an analysis of the relative value of specific data,  
facts, and ideas; and 
(F) a range of appropriate appeals (e.g., descriptions, 
anecdotes, case studies, analogies, illustrations). 
(17) Oral and Written Conventions/Conventions. Students 
understand the function of and use the conventions of academic lan­
guage when speaking and writing. Students will continue to apply ear­
lier standards with greater complexity. Students are expected to: 
(A) use and understand the function of the following 
parts of speech in the context of reading, writing, and speaking: 
(i) more complex active and passive tenses and ver­
bals (gerunds, infinitives, participles); 
(ii) restrictive and nonrestrictive relative clauses; 
and 
(iii) reciprocal pronouns (e.g., each other, one an­
other); 
(B) identify and use the subjunctive mood to express 
doubts, wishes, and possibilities; and 
(C) use a variety of correctly structured sentences (e.g., 
compound, complex, compound-complex). 
(18) Oral and Written Conventions/Handwriting, Capital­
ization, and Punctuation. Students write legibly and use appropriate 
capitalization and punctuation conventions in their compositions. Stu­
dents are expected to: 
(A) use conventions of capitalization; and 
(B) use correct punctuation marks including: 
(i) comma placement in nonrestrictive phrases, 
clauses, and contrasting expressions; 
(ii) quotation marks to indicate sarcasm or irony; 
and 
(iii) dashes to emphasize parenthetical information. 
(19) Oral and Written Conventions/Spelling. Students 
spell correctly. Students are expected to spell correctly, including 
using various resources to determine and check correct spellings. 
(20) Research/Research Plan. Students ask open-ended re­
search questions and develop a plan for answering them. Students are 
expected to: 
(A) brainstorm, consult with others, decide upon a 
topic, and formulate a major research question to address the major 
research topic; and 
(B) formulate a plan for engaging in research on a com­
plex, multi-faceted topic. 
(21) Research/Gathering Sources. Students determine, lo­
cate, and explore the full range of relevant sources addressing a re­
search question and systematically record the information they gather. 
Students are expected to: 
(A) follow the research plan to compile data from au­
thoritative sources in a manner that identifies the major issues and de­
bates within the field of inquiry; 
(B) organize information gathered from multiple 
sources to create a variety of graphics and forms (e.g., notes, learning 
logs); and 
(C) paraphrase, summarize, quote, and accurately cite 
all researched information according to a standard format (e.g., author, 
title, page number). 
(22) Research/Synthesizing Information. Students clarify 
research questions and evaluate and synthesize collected information. 
Students are expected to: 
(A) modify the major research question as necessary to 
refocus the research plan; 
(B) evaluate the relevance of information to the topic 
and determine the reliability, validity, and accuracy of sources (includ­
ing Internet sources) by examining their authority and objectivity; and 
(C) critique the research process at each step to imple­
ment changes as the need occurs and is identified. 
(23) Research/Organizing and Presenting Ideas. Students 
organize and present their ideas and information according to the pur­
pose of the research and their audience. Students are expected to syn­
thesize the research into a written or an oral presentation that: 
(A) marshals evidence in support of a clear thesis state­
ment and related claims; 
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(B) provides an analysis for the audience that reflects a 
logical progression of ideas and a clearly stated point of view; 
(C) uses graphics and illustrations to help explain con­
cepts where appropriate; 
(D) uses a variety of evaluative tools (e.g., self-made 
rubrics, peer reviews, teacher and expert evaluations) to examine the 
quality of the research; and 
(E) uses a style manual (e.g., Modern Language Associ­
ation, Chicago Manual of Style) to document sources and format writ­
ten materials. 
(24) Listening and Speaking/Listening. Students will use 
comprehension skills to listen attentively to others in formal and in­
formal settings. Students will continue to apply earlier standards with 
greater complexity. Students are expected to: 
(A) listen responsively to a speaker by taking notes that 
summarize, synthesize, or highlight the speaker’s ideas for critical re­
flection and by asking questions related to the content for clarification 
and elaboration; 
(B) follow and give complex oral instructions to per­
form specific tasks, answer questions, solve problems, and complete 
processes; and 
(C) evaluate how the style and structure of a speech sup­
port or undermine its purpose or meaning. 
(25) Listening and Speaking/Speaking. Students speak 
clearly and to the point, using the conventions of language. Students 
will continue to apply earlier standards with greater complexity. Stu­
dents are expected to advance a coherent argument that incorporates a 
clear thesis and a logical progression of valid evidence from reliable 
sources and that employs eye contact, speaking rate (e.g., pauses for 
effect), volume, enunciation, purposeful gestures, and conventions of 
language to communicate ideas effectively. 
(26) Listening and Speaking/Teamwork. Students work 
productively with others in teams. Students will continue to apply 
earlier standards with greater complexity. Students are expected to 
participate productively in teams, building on the ideas of others, 
contributing relevant information, developing a plan for consen­
sus-building, and setting ground rules for decision-making. 
(27) Second language acquisition/learning strategies. The 
ESOL II student uses language learning strategies to develop an aware­
ness of his/her own learning processes in language arts and all content 
areas. The following expectations apply to the second language learner 
at his/her level of proficiency in English. Students are expected to: 
(A) use prior knowledge and experiences to understand 
meanings in English; 
(B) monitor oral and written language production and 
employ self-corrective techniques or other resources; 
(C) use strategic learning techniques such as concept 
mapping, drawing, memorizing, comparing, contrasting, and review­
ing to acquire basic and grade-level vocabulary; 
(D) speak using learning strategies such as requesting 
assistance, employing non-verbal cues, and using synonyms and cir­
cumlocution (conveying ideas by defining or describing when exact 
English words are not known); 
(E) internalize new basic and academic language by us­
ing and reusing it in meaningful ways in speaking and writing activities 
that build concept and language attainment; 
(F) use accessible language and learn new and essential 
language in the process; 
(G) demonstrate an increasing ability to distinguish be­
tween formal and informal English and an increasing knowledge of 
when to use each one commensurate with grade-level learning expec­
tations; 
(H) develop and expand repertoire of learning strategies 
such as reasoning inductively or deductively, looking for patterns in 
language, and analyzing sayings and expressions commensurate with 
grade-level learning expectations; and 
(I) make connections across content areas and use and 
reuse language and concepts in different ways. 
(28) Second language acquisition/listening. The ESOL II 
student listens to a variety of speakers, including teachers, peers, and 
electronic media, to gain an increasing level of comprehension and ap­
preciation for newly acquired language in language arts and all content 
areas. The following expectations apply to the second language learner 
at his/her level of proficiency in English. Students are expected to: 
(A) distinguish sounds and intonation patterns of Eng­
lish with increasing ease; 
(B) recognize elements of the English sound system in 
newly acquired vocabulary such as long and short vowels, silent letters, 
and consonant clusters; 
(C) learn new language structures, expressions, and ba­
sic and academic vocabulary heard during classroom instruction and 
interactions; 
(D) monitor understanding of spoken language during 
classroom instruction and interactions and seek clarification as needed; 
(E) use visual, contextual, and linguistic support to en­
hance and confirm understanding of increasingly complex and elabo­
rated spoken language; 
(F) listen to and derive meaning from a variety of media 
such as audio tape, video, DVD, and CD ROM to build and reinforce 
concept and language attainment; 
(G) understand the general meaning, main points, and 
important details of spoken language ranging from situations in which 
topics, language, and contexts are familiar to unfamiliar; 
(H) understand implicit ideas and information in in­
creasingly complex spoken language commensurate with grade-level 
learning expectations; 
(I) demonstrate listening comprehension of increas­
ingly complex spoken English by following directions, retelling or 
summarizing spoken messages, responding to questions and requests, 
collaborating with peers, and taking notes commensurate with content 
and grade-level needs; 
(J) understand basic structures, expressions, and vocab­
ulary such as school environment, greetings, questions, and directions; 
(K) analyze and evaluate spoken discourse for appro­
priateness of purpose with a variety of audiences such as formal, con­
sultative, casual, and intimate language registers; and 
(L) infer meaning by making associations of utterances 
with actions, visuals, and the context of the situation. 
(29) Second language acquisition/speaking. The ESOL II 
student speaks in a variety of modes for a variety of purposes with an 
awareness of different language registers (formal/informal) using de­
velopmental vocabulary with increasing fluency and accuracy in lan-
ADOPTED RULES November 21, 2008 33 TexReg 9503 
guage arts and all content areas. The following expectations apply to 
the second language learner at his/her level of proficiency in English. 
Students are expected to: 
(A) practice producing sounds of newly acquired vo­
cabulary such as long and short vowels, silent letters, and consonant 
clusters to pronounce English words in a manner that is increasingly 
comprehensible; 
(B) expand and internalize initial English vocabulary 
by learning and using high-frequency English words necessary for 
identifying and describing people, places, objects, events, and basic 
concepts such as numbers, days of the week, food, occupations, and 
time by retelling simple stories and basic information represented or 
supported by pictures, and by learning and using routine language 
needed for classroom communication; 
(C) speak using a variety of grammatical structures, 
sentence lengths, sentence types, and connecting words with increas­
ing accuracy and ease as more English is acquired; 
(D) speak using grade-level content area vocabulary in 
context to internalize new English words and build academic language 
proficiency; 
(E) share information in cooperative learning interac­
tions; 
(F) ask and give information ranging from using a very 
limited bank of high-frequency, high-need, concrete vocabulary, in­
cluding key words and expressions needed for basic communication 
in academic and social contexts such as directions and address as well 
as name, age, and nationality, to using abstract and content-based vo­
cabulary during extended speaking assignments; 
(G) express opinions, ideas, and feelings ranging from 
communicating single words and short phrases to participating in ex­
tended discussions on a variety of social and grade-appropriate aca­
demic topics; 
(H) narrate, describe, and explain with increasing 
specificity and detail as more English is acquired; 
(I) adapt spoken language appropriately for formal and 
informal purposes; 
(J) respond orally to information presented in a wide va­
riety of print, electronic, audio, and visual media to build and reinforce 
concept and language attainment; 
(K) share prior knowledge with peers and others to fa­
cilitate communication and to foster respect for others; and 
(L) describe the immediate surroundings such as class­
room, school, and home. 
(30) Second language acquisition/reading. The ESOL II 
student reads a variety of texts for a variety of purposes with an increas­
ing level of comprehension in language arts and all content areas. The 
following expectations apply to the second language learner at his/her 
level of proficiency in English. Students are expected to: 
(A) learn relationships between sounds and letters of 
the English language and decode (sound out) words using a combina­
tion of skills such as recognizing sound-letter relationships and identi­
fying cognates, affixes, roots, and base words; 
(B) recognize directionality of English reading such as 
left to right and top to bottom;  
(C) develop basic sight vocabulary, derive meaning 
of environmental print, and comprehend English vocabulary and 
language structures used routinely in written classroom materials; 
(D) use prereading supports such as graphic organiz­
ers, illustrations, and pre-taught topic-related vocabulary and other pre-
reading activities to enhance comprehension of written text; 
(E) read linguistically accommodated content area ma­
terial with a decreasing need for linguistic accommodations as more 
English is learned; 
(F) use visual and contextual support and support from 
peers and teachers to read grade-appropriate content area text, enhance 
and confirm understanding, and develop vocabulary, grasp of language 
structures, and background knowledge needed to comprehend increas­
ingly challenging language; 
(G) demonstrate comprehension of increasingly com­
plex English by participating in shared reading, retelling or summariz­
ing material, responding to questions, and taking notes commensurate 
with content area and grade level needs; 
(H) read silently with increasing ease for longer peri­
ods; 
(I) demonstrate English comprehension and expand 
reading skills by employing basic reading skills such as demonstrating 
understanding of supporting ideas and details in text and graphic 
sources, summarizing text, and distinguishing main ideas from details 
commensurate with content area needs; 
(J) demonstrate English comprehension and expand 
reading skills by employing inferential skills such as predicting, mak­
ing connections between ideas, drawing inferences and conclusions 
from text and graphic sources, and finding supporting text evidence 
commensurate with content area needs; 
(K) demonstrate English comprehension and expand 
reading skills by employing analytical skills such as evaluating written 
information and performing critical analyses commensurate with 
content area and grade-level needs; 
(L) read authentic literature and use kinesthetic visual 
support to develop vocabulary, structures, and build background 
knowledge needed to comprehend increasingly-challenging language; 
(M) use verbal cueing strategies such as pauses and ex­
aggerated intonation for key words and non-verbal cueing strategies 
such as facial expressions and gestures to enhance the reading experi­
ence; and 
(N) retell, role-play, and/or visually illustrate the order 
of events. 
(31) Second language acquisition/writing. The ESOL II 
student writes in a variety of forms with increasing accuracy to effec­
tively address a specific purpose and audience in language arts and all 
content areas. The following expectations apply to the second language 
learner at his/her level of proficiency in English. Students are expected 
to: 
(A) learn relationships between sounds and letters of 
the English language to represent sounds when writing in English; 
(B) write using newly acquired basic vocabulary and 
content-based grade-level vocabulary; 
(C) spell familiar English words with increasing accu­
racy and employ English spelling patterns and rules with increasing 
accuracy as more English is acquired; 
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(D) edit writing for standard grammar and usage, in­
cluding subject-verb agreement, pronoun agreement, and appropriate 
verb tenses commensurate with grade-level expectations as more Eng­
lish is acquired; 
(E) employ increasingly complex grammatical struc­
tures in content area writing commensurate with grade-level expecta­
tions such as: 
(i) using correct verbs, tenses, auxiliaries, and pro-
nouns/antecedents; 
(ii) using nominative, objective, and possessive case 
(apostrophe s) correctly; 
(iii) demonstrating knowledge of parts of speech; 
and 
(iv) using negatives and contractions correctly; 
(F) write using a variety of grade-appropriate sentence 
lengths, patterns, and connecting words to combine phrases, clauses, 
and sentences in increasingly accurate ways as more English is ac­
quired; 
(G) narrate, describe, and explain with increasing 
specificity and detail to fulfill content area writing needs as more 
English is acquired; 
(H) use basic capitalization and punctuation correctly 
such as capitalizing names and first letters in sentences and using peri­
ods, question marks, and exclamation points; 
(I) use graphic organizers as pre-writing activity to 
demonstrate prior knowledge, to add new information, and to prepare 
to write; 
(J) write with more proficient use of orthographic pat­
terns such as digraphs and consonant blends with the initial s- and 
rules such as "qu" together, consonant doubling, dropping final "e," 
and changing "y" to "i"; and 
(K) develop drafts by categorizing ideas, organizing 
them into sentences and paragraphs, and blending paragraphs within 
larger units of text. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 6, 
2008. 
TRD-200805845 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Effective date: November 26, 2008 
Proposal publication date: August 15, 2008 
For further information, please call: (512) 475-1497 
19 TAC §§128.44 - 128.66 
The repeals are adopted under the Texas Education Code, 
§7.102(c)(4), which authorizes the SBOE to establish curriculum 
and graduation requirements; §28.002, which authorizes the 
SBOE to by rule identify the essential knowledge and skills of 
each subject of the required curriculum that all students should 
be able to demonstrate and that will be used in evaluating text­
books and addressed on the assessment instruments; §28.025, 
which authorizes the SBOE to by rule determine curriculum 
requirements for the minimum, recommended, and advanced 
high school programs that are consistent with the required 
curriculum under §28.002; and §28.005 and §29.051, which es­
tablishes bilingual education and special language programs in 
the public schools to ensure students’ reasonable proficiency in 
the English language and ability to achieve academic success. 
The repeals implement the Texas Education Code, 
§§7.102(c)(4), 28.002, 28.005, 28.025, and 29.051. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 6, 
2008. 
TRD-200805846 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Effective date: November 26, 2008 
Proposal publication date: August 15, 2008 
For further information, please call: (512) 475-1497 
TITLE 25. HEALTH SERVICES 
PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 
CHAPTER 31. NUTRITION SERVICES 
SUBCHAPTER C. SPECIAL SUPPLEMENTAL 
NUTRITION PROGRAM FOR WOMEN, 
INFANTS, AND CHILDREN (WIC) 
The Executive Commissioner of the Health and  Human Services  
Commission (commission), on behalf of the Department of State 
Health Services (department), adopts an amendment to §31.30 
and the repeal of §§31.32 - 31.36, concerning the Special Sup­
plemental Nutrition Program for Women, Infants, and Children 
(WIC). The amendment is adopted with changes to the proposed 
text as published in the August 22, 2008, issue of the Texas 
Register (33 TexReg 6703). The repeals are adopted without 
changes and, therefore, the sections will not be republished. 
BACKGROUND AND PURPOSE 
Under federal enabling legislation, the WIC Program is funded 
entirely by a combination of federal grant funds and by rebates 
from manufacturers of infant formula and infant cereal that can 
only be expended to defray WIC food costs. The United States 
Department of Agriculture (USDA) awards federal grant funds 
to the department to administer the programs, provided the de­
partment does so in accordance with federal law and regula­
tions and in accordance with the department’s annual submis­
sion of a state plan approved by USDA. USDA deems the fol­
lowing types of changes to be substantive amendments to the 
state plan that require federal approval: rule or policy changes 
initiated by legislation, USDA, or the state agency; changes af­
fecting client or vendor services and benefits; changes in the 
monitoring/oversight of vendors and local agencies; any other 
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operational changes aimed at improving or enhancing program 
delivery or accountability; and changes in related State proce­
dures. 
Revisions to these rules are adopted primarily to comply with fed­
eral regulations governing the WIC program in 7 Code of Federal 
Regulations (CFR), Part 246, and to improve administrative effi ­
ciency and effectiveness. 
SECTION-BY-SECTION SUMMARY 
The amendment to §31.30 conforms to federal regulations 
governing the WIC Program at 7 CFR, §246.7(h)(2) and 7 
CFR, §246.12(u)(2)(i), concerning mandatory disqualification 
of WIC clients for fraud or abuse if no administrative hearing is 
requested. In addition, the department may authorize the Office 
of Inspector General, Health and Human Services Commission, 
to perform recovery actions on its behalf. 
Repeal of §§31.32 - 31.36 eliminates redundancy and improves 
administrative efficiency, because it is not legally necessary to 
adopt provisions in rule that govern WIC vendors and local agen­
cies, since the provisions can be included and enforced by ref­
erence in the contracts and agreements executed annually be­
tween the department and local agencies and vendors. 
COMMENTS 
The department, on behalf of the commission, did not receive 
any public comments regarding the proposed rules during the 
comment period. 
However, department staff provided comments and made minor 
editorial changes in §31.30(d) and (h)(2) to enhance the clarity 
of the section. 
LEGAL CERTIFICATION 
The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the rules, as adopted, have been re­
viewed by legal counsel and found to be a valid exercise of the 
agencies’ legal authority. 
25 TAC §31.30 
STATUTORY AUTHORITY 
The amendment is adopted under Government Code, 
§531.0055, and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary for 
the operation and provision of health and human services by 
the department and for the administration of Health and Safety 
Code, Chapter 1001. 
§31.30. Participant Fraud and Abuse. 
(a) Participants and parents, guardians, client-designated 
proxies, state agency-appointed proxies, or caretakers of participants 
identified and documented as having abused the WIC Program shall 
be sanctioned. 
(b) If the state agency or the Office of Inspector General, 
Health and Human Services Commission, determines that a participant 
or parent, guardian, client-designated proxy, state agency-appointed 
proxy, or caretaker of a participant has received benefits unlawfully 
due to WIC Program abuse, including but not limited to dual partici­
pation, the matter may be referred for criminal prosecution. 
(c) Program violations means any intentional act of an appli­
cant, participant, parent, guardian or caretaker of an infant or child ap­
plicant or participant, client-designated proxy, or state agency-desig­
nated proxy that violates Federal or State statutes, regulations, rules, 
policies or procedures governing the WIC Program. Violations in­
clude, but are not limited to, intentionally making a false or misleading 
statement; intentionally misrepresenting, concealing, or withholding 
facts to obtain benefits; exchanging food instruments or food for cash, 
credit, non-food items, or unauthorized foods, including foods in ex­
cess of that authorized; threatening to harm or physically harming local 
agency, vendor or state agency staff; and simultaneous participation in 
the Program in one or more than one WIC clinic or participation in 
the Commodity Supplemental Food Program during the same period 
of time. 
(d) The state agency, or local agency as directed by the state 
agency, shall initiate sanctions which may include disqualification from 
the Program for up to one year. 
(e) Upon a final determination by the Office of the Inspector 
General, Health and Human Services Commission, that a program vi­
olation has occurred, the following mandatory disqualifications shall 
apply. 
(1) For an offense where a claim of $100 or more is as­
sessed, the participant shall be disqualified for one year. 
(2) For an offense where a participant illegally received 
benefits at more than one WIC office and the state agency or the Of­
fice of the Inspector General, Health and Human Services Commission, 
assesses a claim for such dual participation, the participant shall be dis­
qualified for one year. 
(3) When the state agency or the Office of the Inspector 
General, Health and Human Services Commission, assesses a second 
or subsequent claim of any amount, the participant shall be disqualified 
for one year. 
(f) If after finding that a program violation has occurred, the 
Office of Inspector General, Health and Human Services Commission, 
further determines that the program violation does not warrant a one 
year mandatory disqualification, the following sanctions shall apply. 
(1) When a participant or a parent, guardian, client-desig­
nated proxy, state agency-appointed proxy, or caretaker of a participant 
exchanges food instruments or food for cash or credit, the participant 
shall be disqualified for a period of six months for a first offense and 
12 months for a second or subsequent offense. 
(2) When a participant or a parent, guardian, client-desig­
nated proxy, state agency-appointed proxy, or caretaker of a participant 
exchanges food instruments or food for firearms, explosives, ammuni­
tion, controlled substances, alcohol, or tobacco products, the partici­
pant shall be disqualified for a period of six months for a first offense 
and 12 months for a second or subsequent offense. 
(3) When a participant or a parent, guardian, client-desig­
nated proxy, state agency-appointed proxy, or caretaker of a participant 
exchanges food instruments or food for non-food items not listed in 
paragraph (2) of this subsection, the participant shall receive a warning 
for the first offense and shall be disqualified for a period of 12 months 
for a second or subsequent offense. 
(4) When a participant or a parent, guardian, client-desig­
nated proxy, state agency-appointed proxy, or caretaker of a participant 
exchanges food instruments or food for unauthorized food including 
foods in excess of that authorized, the participant shall receive a warn­
ing for the first offense to and shall be disqualified for a period of 12 
months for a second or subsequent offense. 
(5) When a participant or a parent, guardian, client-desig­
nated proxy, state agency-appointed proxy, or caretaker of a participant 
threatens to harm local agency, vendor, or state agency staff, the partic­
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ipant shall be disqualified for a period of six months for a first offense 
and 12 months for a second or subsequent offense. 
(6) When a participant or a parent, guardian, client-desig­
nated proxy, state agency-appointed proxy, or caretaker of a participant 
physically harms local agency, vendor, or state agency staff, the partic­
ipant shall be disqualified for a period of 12 months for a first offense 
and 12 months for a second or subsequent offense. 
(g) Exceptions to disqualification: 
(1) The state agency may decide not to impose a disqual­
ification if, for violations which resulted in a claim assessed by the 
state agency against the participant, parent, guardian, client designated 
proxy, state agency-appointed proxy, or caretaker of a participant, full 
restitution is made within 30 days of receipt of a letter demanding re­
payment or a repayment schedule is agreed on. 
(2) The state agency may permit a disqualified participant 
to reapply for the program before the end of a disqualification period 
if, in the case of a violation where a claim was assessed by the state 
agency against the participant or parent, guardian, client-designated 
proxy, state-agency appointed proxy, or caretaker of a participant, full 
restitution is made or a repayment schedule is agreed upon. 
(3) The state agency may issue a waiver to appoint a person 
as a special proxy to transact food instruments and receive nutrition 
education for an infant, child, or participant under age 18 when the 
infant, child, or participant under age 18 will incur a serious health risk 
from the suspension of benefits. 
(h) The state agency may attempt to recover, in cash, the value 
of the benefits received by a participant or the parent, guardian, client-
designated proxy, state agency-appointed proxy or caretaker of a par­
ticipant as a result of participant abuse. The state agency may request 
and authorize the Office of the Inspector General, Health and Human 
Services Commission, to perform this recovery on its behalf. 
(1) The state agency or the Office of the Inspector General, 
Health and Human Services Commission, may determine the amount 
of the benefits improperly received by a participant through an inde­
pendent review of local agency records and such other procedures as 
the state agency considers necessary under the specific circumstances. 
The state agency may request and authorize the Office of the Inspec­
tor General, Health and Human Services Commission, to perform this 
recovery on its behalf. 
(2) In cases involving criminal prosecutions for violations 
of law, repayment of cash value of benefits improperly received may 
become a part of any restitution agreement with the prosecutor and 
approved by the court. In such cases, the participant shall not have 
the right to a fair hearing by the department. 
(3) In cases involving an administrative claim but no crimi­
nal prosecution, the Office of the Inspector General, Health and Human 
Services Commission, shall notify the participant or parent, caretaker, 
or guardian of a participant in writing that a financial claim has been 
established and shall request repayment of an amount equal to the value 
of the benefits improperly received. The written notification shall in­
clude the reasons for the claim, the value of the benefits improperly 
received, the participant’s right to a fair hearing, and shall state that 
the participant or parent, caretaker, or guardian of a participant may be 
subject to disqualification. 
(i) Collection of  a  financial claim assessed against a participant 
by offset of future benefits is not authorized. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Department of State Health Services 
Effective date: November 30, 2008 
Proposal publication date: August 22, 2008 
For further information, please call: (512) 458-7111 x6972 
25 TAC §§31.32 - 31.36 
STATUTORY AUTHORITY 
The repeals are adopted under Government Code, §531.0055, 
and Health and Safety Code, §1001.075, which authorize the Ex­
ecutive Commissioner of the Health and Human Services Com­
mission to adopt rules and policies necessary for the operation 
and provision of health and human services by the department 
and for the administration of Health and Safety Code, Chapter 
1001. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Department of State Health Services 
Effective date: November 30, 2008 
Proposal publication date: August 22, 2008 
For further information, please call: (512) 458-7111 x6972 
TITLE 30. ENVIRONMENTAL QUALITY 
PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
CHAPTER 321. CONTROL OF CERTAIN 
ACTIVITIES BY RULE 
SUBCHAPTER P. RECLAIMED WATER 
PRODUCTION FACILITIES 
30 TAC §§321.301, 321.303, 321.305, 321.307, 321.309, 
321.311, 321.313, 321.315, 321.317, 321.319, 321.321, 
321.323, 321.325 
The Texas Commission on Environmental Quality (commission) 
adopts new §§321.301, 321.303, 321.305, 321.307, 321.309, 
321.311, 321.313, 321.315, 321.317, 321.319, 321.321, 
321.323, and 321.325. 
Sections 321.301, 321.305, 321.307, 321.309, 321.311, 
321.313, 321.317, 321.321, 321.323, and 321.325 are adopted 
without changes to the proposed text as published in the June 
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20, 2008, issue of the Texas Register (33 Tex Reg 4809) and 
will not be republished. 
Sections 321.303, 321.315 and 321.319 are adopted with 
changes to the proposed text and will be republished. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 
The commission adopted rule language to authorize the con­
struction and operation of reclaimed water production facilities 
in response to a petition to initiate rulemaking. The rule provides 
a streamlined process to authorize the construction and oper­
ation of reclaimed water production facilities at a location other 
than a permitted domestic wastewater treatment facility. 
The rule applies to permitted wastewater treatment facility own­
ers who wish to produce reclaimed water at a site other than 
the permitted domestic wastewater treatment facility. The rule 
provides wastewater treatment facility owners with a stream­
lined process to obtain authorization to construct and operate 
reclaimed water production facilities. These facilities would be 
located near reclaimed water users and would save the cost of 
transporting or piping reclaimed water from the permitted waste­
water treatment facility to these users. 
SECTION BY SECTION DISCUSSION 
Adopted new §321.301, Purpose and Applicability, explains 
that the purpose of the adopted rule is to provide a mechanism  
for owners of domestic wastewater treatment facilities to treat 
wastewater closer to reclaimed water users. The applicability 
portion provides that the owner of the reclaimed water produc­
tion facility is required to be the same person as the owner of 
the permitted domestic wastewater treatment facility. This re­
quirement ensures that there is no opportunity for the operation 
of the reclaimed water production facility to interfere with the 
operation of the permitted wastewater treatment facility. The 
applicability also provides that the authorization is automatically 
cancelled if the wastewater discharge permit is not in effect. 
The domestic wastewater treatment facility must be authorized 
for the treatment and disposal of domestic wastewater since 
reclaimed water will be sent through the collection system to the 
domestic wastewater treatment facility during times when there 
is no demand from the reclaimed water user. 
Adopted new §321.303, Definitions, incorporates, by reference, 
the definitions in 30 TAC Chapter 210, Use of Reclaimed Water, 
30 TAC Chapter 305, Consolidated Permits, and includes defini­
tions for specific terms that apply to this subchapter. The defini­
tions section ensures that the regulated community and the pub­
lic are aware of the specific terminology used in this subchapter. 
In response to a comment by the City of Dallas, the list of appa­
ratuses used as examples of treatment  units in paragraph  (3),  
(aeration basins, splitter boxes, bar screens, clarifiers, on-site 
lift stations) was deleted to avoid the possible interpretation that 
the list was exhaustive. The list was intended as examples of 
treatment units, not as all possible treatment units. 
Adopted new §321.305, General Requirements, provides that 
the applicant must have a domestic wastewater permit and the 
reclaimed water production facility authorization does not alter 
the permitted flow or effluent limits of the permitted domestic 
wastewater treatment facility. The flow or effluent limits of a 
permitted wastewater facility may be changed only by amend­
ing the permit. In addition, the applicant is required to have an 
authorization to reuse reclaimed water or apply for authorization 
concurrently under Chapter 210. The applicant must have au­
thorization for the use of the reclaimed water for the reclaimed 
water production facility authorization to be useful. 
Adopted new §321.307, Restrictions, prohibits the owner of a re­
claimed water production facility from accepting any trucked or 
hauled wastes and from discharging wastewater or pollutants 
into water in the state. These provisions will prevent opera­
tional problems at the facility and will protect the quality of the re­
claimed water, human health, and the environment. The adopted 
rule also prohibits the reclaimed water production facility from 
exceeding the hydraulic capacity or being authorized at a flow 
rate that could cause interference with the domestic wastewater 
treatment facility. This requirement ensures that the permitted 
wastewater treatment facility is able to continue to operate in a 
manner that protects human health and the environment. 
Adopted new §321.309, Application Requirements, includes re­
quirements for the application for reclaimed water production fa­
cilities so that the executive director has all the information nec­
essary to evaluate the application and requires the application 
to comply with other commission rules. 
Adopted new §321.311, Application Review, describes the 
process the executive director will use to: review the application; 
notify the applicant to publish notice (if required); and return 
the application if insufficient information is submitted by the 
applicant. 
Adopted new §321.313, Authorization, includes specific require­
ments, including, design criteria, a prohibition of issuing an au­
thorization to applicants with a poor compliance history rating, 
and provisions for filing a motion to overturn the executive di­
rector’s final action on an authorization. The design criteria en­
sure that the facility is designed and constructed to protect hu­
man health and the environment over the life span of the facil­
ity. Applicants with poor compliance histories may not be au­
thorized under this streamlined process; however, they may ap­
ply for an individual domestic wastewater permit to authorize the 
reclaimed water production facility. The motion to overturn pro­
vides a mechanism for the applicant, public interest counsel or 
other person to request the commission to review a reclaimed 
water production facility authorization. 
Adopted new §321.315, Design Requirements, requires re­
claimed water production facilities to meet the design criteria 
according to the  requirements of 30 TAC Chapter 217, Design 
Criteria for Domestic Wastewater Treatment Systems, with 
minor exceptions, and to convey all wastewater to the domestic 
wastewater treatment facility when not in operation. The rule 
requires reclaimed water production facilities to be designed 
and operated to minimize odor. 
Adopted new §321.317, Buffer Zone Requirements, includes 
general site selection requirements to protect groundwater and 
surface water and specific requirements relating to unsuitable 
site characteristics. The adopted rule includes two options for 
meeting buffer zone requirements: enhanced buffer zone and 
standard buffer zone requirements. If the owner requests au­
thorization using the enhanced buffer zone, the reclaimed water 
production facility must meet one of three buffer zone options: 
placing the treatment units within a building with a 150-foot 
buffer zone; placing the treatment units within a building with 
air exhaust systems and odor control technology with a 50-foot 
buffer zone; or an extended 300-foot buffer zone. The enhanced 
buffer zone ensures that under normal operating conditions, 
odor from the facility should not reach adjoining property. If the 
owner requests authorization without an enhanced buffer zone 
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designation, the reclaimed water production facility must have 
a buffer zone of 150 feet from the nearest property line. The 
applicant may meet these requirements by ownership or by 
legal restriction of the buffer zone area. 
Adopted new §321.319, Public Notice Requirements, includes 
notice requirements, both published and posted, for reclaimed 
water production facilities that do not meet the enhanced buffer 
zone designation. The owner of a reclaimed water production 
facility that meets the enhanced buffer zone designation is not 
required to publish notice or post signage. 
Adopted new §321.321, Additional Reclaimed Water Production 
Facility Requirements, includes operator requirements for the re­
claimed water production facility and notification requirements 
for the applicant. This requirement ensures that the operator 
of the reclaimed water production facility has the training and 
knowledge necessary to properly operate the facility. This sec­
tion also requires the applicant to notify the executive director at 
least 45 days prior to completion and at least 45 days prior to op­
eration of a reclaimed water production facility. This requirement 
ensures that the executive director has opportunities to inspect 
the reclaimed water production facility during construction and 
prior to operation. 
Adopted new §321.323, Enforcement, includes enforcement cri­
teria for reclaimed water production facilities. The rule is consis­
tent with other commission enforcement procedures. 
Adopted new §321.325, Fees, includes application fees for re­
claimed water production facilities. The adopted rule includes an 
application fee of $300 and an annual water quality fee of $800 
for a constructed facility or $400 for a facility that has not been 
constructed. 
FINAL REGULATORY IMPACT ANALYSIS 
The commission reviewed this rulemaking in light of the reg­
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject 
to §2001.0225, because it does not meet the criteria for a 
"major environmental rule" as identified in that statute. A major 
environmental rule is defined as a rule, the specific intent of  
which, is to protect the environment or reduce risks to human 
health from environmental exposure and that may adversely 
affect in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector of the state. This 
rulemaking does not adversely affect, in a material way, the 
economy, a section of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. The rule is not a major environ­
mental rule because the specific intent of the rule is to provide 
owners of domestic wastewater treatment facilities with the 
ability to construct reclaimed water production facilities to pro­
duce reclaimed water at a site other than a permitted domestic 
wastewater treatment facility. Protection of the environment 
and reducing risks to human health is not the specific intent; 
however, environmental protection and protection of human 
health may be a consequence of the rule. Moreover, because 
the rule will not adversely affect in a material way the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment, or the public health and safety of the state or a 
sector of the state it is not a major environmental rule. Under 
Texas Government Code, §2001.0225, only a major environ­
mental rule requires a regulatory impact analysis. Because the 
adopted rule does not constitute a major environmental rule, 
a regulatory impact analysis is not required. The commission 
solicited public comment regarding this draft regulatory impact 
analysis determination. No comments were received on the  
draft regulatory impact analysis determination. 
TAKINGS IMPACT ASSESSMENT 
The commission performed an assessment of these rules in ac­
cordance with Texas Government Code, §2007.043. The spe­
cific purpose of the rulemaking is to provide owners of domes­
tic wastewater treatment facilities with the ability to construct re­
claimed water production facilities to produce reclaimed water 
at a site other than a permitted domestic wastewater treatment 
facility. Promulgation and enforcement of these rules will consti­
tute neither a statutory nor a constitutional taking of private real 
property. This rulemaking will impose no burdens on private real 
property because the adopted rule neither relates to, nor has 
any impact on the use or enjoyment of private real property, and 
there is no reduction in value of the property as a result of this 
rulemaking. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the adopted rulemaking and found the 
proposal is a rulemaking identified in the Coastal Coordination 
Act Implementation Rules, 31 TAC §505.11(b)(4), concerning 
rules subject to the Texas Coastal Management Program (CMP), 
and will, therefore, require that goals and policies of the CMP be 
considered during the rulemaking process. The commission re­
viewed this rulemaking for consistency with the CMP goals and 
policies in accordance with the regulations of the Coastal Coor­
dination Council and determined that the rulemaking is editorial 
and procedural in nature and will have no substantive effect on 
commission actions subject to the CMP and is, therefore, con­
sistent with CMP goals and policies. The commission invited 
public comment regarding the consistency of the rules with the 
CMP. No comments were received regarding the consistency of 
the rules with the CMP. 
PUBLIC COMMENT 
The commission offered a public hearing on this proposal in 
Austin on July 15, 2008, at the commission’s central office lo­
cated at 12100 Park 35 Circle. The comment period closed on 
July 21, 2008. No comments were received at the hearing. 
The commission received timely comments which expressed 
support for the rulemaking from the City of Fort Worth, the City 
of Midland, Malcolm Pirnie, Inc., the North Texas Municipal 
Water District, the San Antonio River Authority, the Texas Asso­
ciation of Clean Water Agencies, the Texas Water Conservation 
Association, and the Water Environment Association of Texas. 
The commission also received a late comment from the San 
Antonio Water System, which also expressed support for the 
rulemaking. In addition, the City of Dallas and the City of 
Midland provided specific comments on the rulemaking. 
RESPONSE TO COMMENTS 
§321.303(3) 
Comment 
The City of Dallas commented that the list of treatment units 
included in the definition of treatment unit is inadequate to 
describe many new treatment technologies such as membrane 
bioreactors but instead includes common treatment units typ­
ically present in activated sludge facilities. The City of Dallas 
requests that additional wording is added to the definition to 
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allow for new treatment technologies or other treatment units not 
listed to be used in these reclaimed water production facilities. 
Response 
The commission agrees that the list of treatment units included in 
the definition (aeration basins, splitter boxes, bar screens, clar­
ifiers, on-site lift stations) was not inclusive of newer treatment 
technologies and could have been interpreted as an inclusive 
list. The commission deleted the list of treatment units from the 
definition of treatment unit. 
§329.315(a) 
Comment 
The City of Dallas comments that the requirements in 30 TAC 
Chapter 317, Design Criteria for Sewerage Systems, are inad­
equate for newer wastewater treatment technologies, such as 
membrane bioreactor facilities, that will likely be used for these 
reclaimed water production facilities. 
Response 
The commission agrees with this comment and has changed 
the design criteria requirements for these facilities to the require­
ments in Chapter 217, Design Criteria for Domestic Wastewater 
Treatment Systems. These rules became effective on August 
28, 2008 and include criteria for membrane bioreactor facilities 
and other newer wastewater treatment technologies. 
§321.319(b) 
Comment 
The City of Midland provided comments in response to the com­
mission’s request for input concerning the need to post signage 
at the reclaimed water production facility site during the applica­
tion review period. The City of Midland stated that a requirement 
to post signage is not necessary since most of the reclaimed wa­
ter production facilities that will be constructed pursuant to these 
rules will be within the jurisdiction of municipalities and subject 
to land use regulations, and therefore, adequate site notice and 
signage will be addressed locally. However, the City of Midland 
is not opposed to including signage requirements in the rule dur­
ing the application period and has provided proposed signage 
language for consideration. 
Response 
The commission appreciates the comment. The rule includes 
new §321.319(b) with signage requirements for applicants that 
do not qualify for an enhanced buffer zone designation. 
§321.321(a) 
Comment 
The City of Dallas requested that although the rules do not pro­
hibit the operator of the reclaimed water production facility to op­
erate more than one facility, the rules would be clearer if this was 
stated. 
Response 
The commission does not agree that the rules need to be re­
vised to state that the operator may be able to operate more 
than one wastewater treatment facility. Operators or wastewater 
facility operations companies are regulated by Chapter 30, Sub­
chapter J, Wastewater Operators And Operations Companies. 
These rules do not prohibit an operator or a wastewater opera­
tions company from operating more than one facility. 
§321.321(b) 
Comment 
The City of Dallas comments that the operator of the reclaimed 
water production facility should not be required to be at the same 
level of license or at a higher level of license than the operator 
of the permitted domestic wastewater treatment facility. The re­
claimed water production facility is likely to be located a signifi ­
cant distance from the permitted domestic wastewater treatment 
facility and therefore it is unlikely that both the facilities will have 
the same individual as their operator. The City of Dallas com­
ments that a lower classification operator for the reclaimed wa­
ter production facility than for the permitted domestic wastewater 
treatment facility may be sufficient. 
Response 
The commission does not agree that a lower classification oper­
ator for the reclaimed water production facility than for the per­
mitted domestic wastewater treatment facility is sufficient. The 
requirement states that the operator of the reclaimed water pro­
duction facility must hold the same or higher level license as 
the operator of the associated wastewater treatment facility. A 
higher classification of operator at the reclaimed water produc­
tion facility is an option but is not required. The reclaimed water 
production facility must be operated in a manner that does not 
affect permitted flow or effluent limits or cause operational inter­
ference or a permit violation. 
STATUTORY AUTHORITY 
The new sections are adopted under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the commis­
sion over other areas of responsibility as assigned to the com­
mission under the TWC and other laws of the state; §5.102, 
which establishes the commission’s general authority to carry 
out its jurisdiction; §5.103(a) and §5.105, which provide the com­
mission with the authority to adopt rules and policies necessary 
to carry out its powers and duties under the TWC and other laws 
of the state; §5.120, which states the commission shall admin­
ister the  law so as to promote the judicious use and maximum 
conservation and protection of the quality of the environment and 
the natural resources of the state; §5.701 which authorizes the 
commission to charge fees; §7.002, which authorizes the com­
mission to enforce the TWC; §26.011, which provides the com­
mission with the authority to adopt any rules necessary to carry 
out its powers, duties, and policies and to protect water quality 
in the state; and §26.027, which authorizes the commission to 
issue permits and amendments to permits for the discharge of 
waste or pollutants into or adjacent to water in the state. 
The adopted new sections would implement TWC, §§5.013, 
5.102, 5.103(a), 5.105, 5.120, 5.701, 7.002, 26.011, and 26.027. 
§321.303. Definitions. 
All definitions in Texas Water Code, §26.001 and 30 TAC Chapters 
210 and 305 of this title (relating to Use of Reclaimed Water, and Con­
solidated Permits) shall apply to this subchapter and are incorporated 
by reference. Specific definitions of words or phrases used in this sub­
chapter are as follows: 
(1) Authorization--a written document issued by the com­
mission allowing an owner to construct and operate a reclaimed water 
production facility in accordance with the provisions of this subchap­
ter. 
(2) Reclaimed Water Production Facility--a domestic 
wastewater treatment facility authorized in accordance with this 
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subchapter that treats municipal wastewater for reuse on an as-needed 
basis and is located at a different location from the permitted domestic 
wastewater treatment facility. 
(3) Treatment unit--Any apparatus necessary for treating 
wastewater located at the reclaimed water production facility. 
§321.315. Design Requirements. 
(a) Plans and specifications for a reclaimed water production 
facility must meet the design criteria and the operation, maintenance, 
and safety requirements in Chapter 217 of this title (relating to De­
sign Criteria for Wastewater Treatment Systems) except for redundant 
treatment units or processes, including power supplies, if the design in­
corporates sufficient provisions to ensure the effluent quality meets the 
required limits in the event of a failure of a power supply or a treatment 
unit or process. 
(b) The reclaimed water production facility must be designed 
to convey all wastewater to the domestic wastewater treatment facility 
any time the facility is not in operation. 
(c) The reclaimed water production facility must be designed 
to convey all sludge received or produced by the facility to the domestic 
wastewater treatment facility. Sludge may be held in an aerated stor­
age vessel for discharge to the collection system if the entire sludge 
contents are completely discharged at least once within every 24-hour 
period. 
(d) The reclaimed water production facility must be designed 
and operated to minimize odor and other nuisance conditions. 
(e) The following treatment processes and units are prohibited: 
(1) unaerated primary treatment units (including Imhoff 
tanks and primary clarifiers); 
(2) trickling filters; 
(3) pond or lagoon treatment systems; 
(4) flow equalization basins; and 
(5) unenclosed screenings storage containers. 
§321.319. Public Notice Requirements. 
(a) Public notice is not required if an applicant for a reclaimed 
water production facility qualifies for an enhanced buffer zone desig­
nation in accordance with §321.317(d) of this title (relating to Buffer 
Zone Requirements). 
(b) An applicant for a reclaimed water production facility that 
does not qualify for an enhanced buffer zone designation shall place a 
sign at the proposed site during the public comment period as defined 
in subsection (c)(3) of this section. 
(1) The sign must include no less than two-inch, black, 
block-lettering on a white background. The sign must include the fol­
lowing information: 
(A) the legal name and address of the applicant; 
(B) notice that the applicant has applied for authoriza­
tion to construct a reclaimed water production facility at the site; 
(C) how the public may provide comments to the 
TCEQ; and 
(D) where copies of the application, executive direc­
tor’s technical summary, and draft authorization may be reviewed. 
(2) The sign placed at the site shall be located at or near 
the site main entrance, provided that the sign is legible from the public 
street. If the sign would not be legible from the public street, then the 
sign shall be placed within ten feet of a property line paralleling a public 
street. 
(A) The executive director may approve variations if 
the applicant has demonstrated that it is not practical to comply with 
the specific sign-posting requirements. 
(B) Alternative sign-posting plans proposed by the ap­
plicant must be at least as effective in providing notice to the public. 
(C) The executive director must approve the variations 
before signs are posted. 
(c) An applicant for a reclaimed water production facility that 
does not qualify for an enhanced buffer zone designation shall pub­
lish notice of the executive director’s preliminary determination on 
the application at least once in a newspaper of general circulation in 
the county where the reclaimed water production facility is located or 
adopted to be located. The notice shall be published at the applicant’s 
expense. 
(1) The applicant must publish notice no later than 30 days 
after receiving instructions to publish notice from the Texas Commis­
sion on Environmental Quality’s (TCEQ’s) Office of the Chief Clerk. 
The notice must include: 
(A) the legal name of the applicant and the address of 
the applicant; 
(B) a brief summary of the information included in the 
application; 
(C) the location of the reclaimed water production fa­
cility; 
(D) the location and mailing address where the public 
may provide comments to the TCEQ; 
(E) the public location or the publicly accessible inter­
net Web site where copies of the application, executive director’s tech­
nical summary, and authorization may be reviewed; 
(F) an opportunity for the public to submit comments 
on the application and executive director’s technical summary; and 
(G) instructions to the public on how to request a public 
meeting for a new reclaimed water production facility. 
(2) The applicant must file with the Office of the Chief 
Clerk no later than 30 days after receiving the instruction to publish 
the notice of the executive director’s preliminary determination on the 
application, and if applicable the notice of public meeting: 
(A) a signed affidavit from the publisher acknowledg­
ing that the notice was published and the date of publication; and 
(B) a copy of the newspaper clipping. 
(3) The public comment period begins on the first date the 
notice is published and ends 30 days later unless a public meeting is 
held. If a public meeting is held, the public comment period ends either 
30 days after the initial notice is published or at the conclusion of the 
public meeting, whichever is later. 
(4) The public may submit written comments to the Office 
of the Chief Clerk during the comment period detailing how the ap­
plication for the reclaimed water production facility fails to meet the 
technical requirements or conditions of this rule. The executive direc­
tor will consider all comments received during the comment period. 
(5) The public may submit a written request for a public 
meeting to the Office of the Chief Clerk during the comment period. 
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(A) The executive director will determine if there is sig­
nificant interest to hold a public meeting. 
(B) If the executive director determines that there is sig­
nificant interest to hold a public meeting: 
(i) TCEQ staff will facilitate the meeting; and  
(ii) the applicant will: 
(I) arrange accommodations for the public meet­
ing to be held in the county where the reclaimed water production fa­
cility will be located; and 
(II) publish notice of the public meeting in the 
same newspaper as the initial notice was published at least 30 days 
prior to the meeting. 
(iii) At the public meeting the applicant will: 
(I) describe the adopted reclaimed water produc­
tion facility and provide maps and other facility data; and 
(II) provide a sign-in sheet for attendees to reg­
ister their names and addresses and furnish the sheet to the executive 
director. 
(B) A public meeting held under this rule is not an evi­
dentiary proceeding. 
(6) The TCEQ Office of the Chief Clerk will mail the exec­
utive director’s decision and final technical summary on which the de­
cision was based to the applicant, persons whose names and addresses 
appear legibly on the sign-in sheet from the public meeting, and per­
sons who submitted written comments. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: November 27, 2008 
Proposal publication date: June 20, 2008 
For further information, please call: (512) 239-0177 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 
PART 1. DEPARTMENT OF AGING 
AND DISABILITY SERVICES 
CHAPTER 2. MENTAL RETARDATION 
AUTHORITY RESPONSIBILITIES 
The Health and Human Services Commission (HHSC), on be­
half of the Department of Aging and Disability Services (DADS), 
adopts new §§2.301 - 2.303, 2.305, 2.307, 2.309, 2.311, 2.313, 
and 2.315, and the repeal of §§2.351 - 2.373, in Chapter 2, Men­
tal Retardation Authority Responsibilities, without changes to the 
proposed text published in the August 1, 2008, issue of the Texas 
Register (33 TexReg 6075).  
The new sections and the repeal are adopted to establish rules 
governing the role and responsibilities of a mental retardation 
authority (MRA), as required by Texas Health and Safety Code, 
§533.0355, amended by House Bill 2439, Section 2, 80th Leg­
islature, Regular Session, 2007. The adopted rules incorporate 
current MRA practices and procedures and include certain pro­
visions regarding quality assurance and the health, safety, and 
rights of individuals currently addressed in the repealed rules. 
DADS received no comments regarding adoption of the new sec­
tions and the repeal. 
SUBCHAPTER G. ROLE AND RESPONSIBILI­
TIES OF AN MRA 
40 TAC §§2.301 - 2.303, 2.305, 2.307, 2.309, 2.311, 2.313, 
2.315 
The new sections are adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com­
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, includ­
ing DADS; Texas Health and Safety Code, §533.0355, which 
provides that the HHSC executive commissioner shall adopt 
rules establishing the role and responsibilities of local mental 
retardation authorities; and Texas Human Resources Code, 
§161.021, which provides that the Aging and Disability Services 
Council shall study and make recommendations to the HHSC 
executive commissioner and the DADS commissioner regarding 
rules governing the delivery of services to persons who are 
served or regulated by DADS. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 10, 
2008. 
TRD-200805877 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: December 1, 2008 
Proposal publication date: August 1, 2008 
For further information, please call: (512) 438-3734 
SUBCHAPTER H. STANDARDS AND 
QUALITY ASSURANCE FOR MENTAL 
RETARDATION COMMUNITY SERVICES AND 
SUPPORTS 
40 TAC §§2.351 - 2.373 
The repeal is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com­
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, includ­
ing DADS; Texas Health and Safety Code, §533.0355, which 
provides that the HHSC executive commissioner shall adopt 
rules establishing the role and responsibilities of local mental 
retardation authorities; and Texas Human Resources Code, 
§161.021, which provides that the Aging and Disability Services 
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Council shall study and make recommendations to the HHSC 
executive commissioner and the DADS commissioner regarding 
rules governing the delivery of services to persons who are 
served or regulated by DADS. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 10, 
2008. 
TRD-200805878 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: December 1, 2008 
Proposal publication date: August 1, 2008 
For further information, please call: (512) 438-3734 
CHAPTER 16. PILOT PROGRAM TO 
INCREASE THE USE OF ADVANCE 
DIRECTIVES IN NURSING FACILITIES AND 
INTERMEDIATE CARE FACILITIES FOR 
PERSONS WITH MENTAL RETARDATION 
40 TAC §§16.1 - 16.4 
The Health and  Human Services Commission  (HHSC), on be­
half of the Department of Aging and Disability Services (DADS), 
adopts new §§16.1 - 16.4 in Chapter 16, Pilot Program to In­
crease the Use of Advance Directives in Nursing Facilities and 
Intermediate Care Facilities for Persons with Mental Retardation, 
without changes to the proposed text as published in the August 
1, 2008, issue of the Texas Register (33 TexReg 6084). 
The new sections are adopted to establish rules governing a pilot 
program to increase the use of advance directives in intermedi­
ate care facilities for persons with mental retardation and nurs­
ing facilities by educating residents and their families about ad­
vanced care planning, as directed by Senate Bill 27, 80th Legis­
lature, Regular Session, 2007. The pilot program implements an 
educational process that includes (1) the legal issues associated 
with advanced directives; (2) the health care choices available 
to a person with terminal or irreversible condition; (3) the proper 
completion of advanced directives; and (4) the importance of dis­
cussing advanced directives with family, friends, advisors, and 
healthcare professionals. 
DADS received no comments regarding adoption of the new sec­
tions. 
The new sections are adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com­
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; Texas Human Resources Code, §161.021, which pro­
vides that the Aging and Disability Services Council shall study 
and make recommendations to the HHSC executive commis­
sioner and the DADS commissioner regarding rules governing 
the delivery of services to persons who are served or regulated 
by DADS. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 10, 
2008. 
TRD-200805876 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: December 1, 2008 
Proposal publication date: August 1, 2008 
For further information, please call: (512) 438-3734 
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Proposed Rule Reviews 
State Board of Dental Examiners 
Title 22, Part 5 
The Texas State Board of Dental Examiners (Board) files this notice 
of intention to review 22 TAC Chapter 100, General Provisions. This 
review is pursuant to §2001.039 of the Texas Government Code, per­
taining to agency review of existing rules. 
Comments relating to whether these rules should be repealed, read­
opted, or readopted with changes must be received within 30 days, and 
may be submitted to Sherri Sanders Meek, Executive Director, Texas 
State Board of Dental Examiners, 333 Guadalupe, Tower 3, Suite 800, 
Austin, Texas 78701, (512) 475-0972. 
To ensure consideration, comments must clearly specify the particular 
section of the rule to which they apply. General comments should be 
labeled as such. Comments should include proposed alternative lan­
guage as appropriate. 
Chapter 100. General Provisions. 
§100.1. Introduction. 
§100.2. Purpose and Functions. 
§100.3. Organization and Structure. 
§100.4. Officers. 
§100.5. Meetings. 
§100.10. Executive Director. 
§100.20. Final Board Decisions in Contested Cases. 
TRD-200805848 
Sherri Sanders Meek 
Executive Director 
State Board of Dental Examiners 
Filed: November 7, 2008 
♦ ♦ ♦ 
The Texas State Board of Dental Examiners (Board) files this notice of 
intention to review 22 TAC Chapter 119, Special Areas of Dental Prac­
tice. This review is pursuant to §2001.039 of the Texas Government 
Code, pertaining to agency review of existing rules. 
Comments relating to whether these rules should be repealed, read­
opted, or readopted with changes must be received within 30 days, and 
may be submitted to Sherri Sanders Meek, Executive Director, Texas 
State Board of Dental Examiners, 333 Guadalupe, Tower 3, Suite 800, 
Austin, Texas 78701, (512) 475-0972. 
To ensure consideration, comments must clearly specify the particular 
section of the rule to which they apply. General comments should be 
labeled as such. Comments should include proposed alternative lan­
guage as appropriate. 
Chapter 119. Special Areas of Dental Practice.
 




§119.3. Oral and Maxillofacial Pathology.
 
§119.4. Oral and Maxillofacial Surgery.
 









Sherri Sanders Meek 
Executive Director 
State Board of Dental Examiners 
Filed: November 7, 2008 
The Texas State Board of Dental Examiners (Board) files this notice  
of intention to review 22 TAC Chapter 125, Applications for Special 
Consideration or Exception to Board Rules. This review is pursuant to 
§2001.039 of the Texas Government Code, pertaining to agency review 
of existing rules. 
Comments relating to whether this rule should be repealed, readopted, 
or readopted with changes must be received within 30 days, and may 
be submitted to Sherri Sanders Meek, Executive Director, Texas State 
Board of Dental Examiners, 333 Guadalupe, Tower 3, Suite 800, 
Austin, Texas 78701, (512) 475-0972. 
To ensure consideration, comments must clearly specify the particular 
section of the rule to which they apply. General comments should be 
labeled as such. Comments should include proposed alternative lan­
guage as appropriate. 
Chapter 125. Applications for Special Consideration or Exception to 
Board Rules. 
§125.1. Board to Rule on Requests for Exceptions to Rules. 
TRD-200805850 
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Sherri Sanders Meek 
Executive Director 
State Board of Dental Examiners 
Filed: November 7, 2008 
Adopted Rule Review 
Texas Department of Savings and Mortgage Lending 
Title 7, Part 4 
The Finance Commission of Texas has completed its review and re­
adopts without revision, Texas Administrative Code, Title 7, Part 4:
 
Savings and Loan Rules:
 
Chapter 51, §§51.1 - 51.15, relating to Charter Applications;
 
Chapter 53, §§53.1 - 53.5 and 53.7 - 53.18, relating to Additional Of­
fices;
 




Chapter 59, §59.1, relating to Foreign Building and Loan Association;
 
Chapter 61, §§61.1 - 61.3, relating to Hearings;
 
Chapter 63, §§63.1 - 63.15, relating to Fees and Charges;
 
Chapter 64, §§64.1 - 64.10, relating to Books, Records, Accounting
 




Chapter 65, §§65.1 - 65.24, relating to Loans and Investments;
 




Chapter 69, §§69.1 - 69.11, relating to Reorganization, Merger, Con­
solidation, Acquisition, and Conversion;
 
Chapter 71, §§71.1 - 71.8, relating to Change of Control;
 








The Finance Commission of Texas has completed its review and re­






Subchapter A, §§75.1 - 75.10, relating to Charter Applications;
 
Subchapter B, §§75.25 - 75.27, relating to Expedited Applications;
 
Subchapter C, §§75.31 - 75.39 and 75.41, relating to Additional Of­
fices;
 
Subchapter D, §§75.81 - 75.91, relating to Reorganization, Merger,
 
Consolidation, Conversion, Purchase, and Assumption and Acquisi­
tion;
 
Subchapter E, §§75.121 - 75.127, relating to Change of Control;
 
Chapter 77. Loans, Investments, Savings, and Deposits.
 
Subchapter A, §§77.1 - 77.11, 77.31 - 77.33, 77.35, 77.51, 77.71 ­
77.74, and 77.91 - 77.96, relating to Authorized Loans and Invest­
ments; and
 





Subchapter A, §§79.1 - 79.7 and 79.12, relating to Books, Records,
 
Accounting Practices, Financial Statements and Reserves;
 
Subchapter B, §§79.21 - 79.26, relating to Capital and Capital Obliga­
tions;
 
Subchapter C, §§79.41 - 79.47, relating to Holding Companies;
 
Subchapter D, §79.61, relating to Foreign Savings Banks;
 
Subchapter E, §§79.71 - 79.73, relating to Hearings;
 




Subchapter G, §79.121, relating to Statements of Policy; and
 




Mortgage Broker Licensing Rules:
 
Chapter 80. Mortgage Broker and Loan Officer Licensing.
 
Subchapter A, §§80.1 - 80.7, relating to Licensing;
 
Subchapter B, §§80.8 - 80.11, relating to Professional Conduct;
 
Subchapter C, §§80.12 - 80.14, relating to Administration and  Records; 
  
Subchapter D, §80.15, relating to Complaints and Investigations;
 
Subchapter E, §80.16, relating to Hearings and Appeals;
 
Subchapter F, §80.17, relating to Interpretations;
 
Subchapter G, §80.18, relating to Enforcement of Liens;
 
Subchapter H, §80.19, relating to Savings Clause;
 
Subchapter I, §80.20 and §80.21, relating to Inspections and Investiga­
tions;
 
Subchapter J, §80.22, relating to Forms; and
 
Subchapter K, §80.23, relating to Annual Reports.
 
The proposal of these revisions was published in the August 22, 2008,
 
issue of the Texas Register (33 TexReg 6659). The adoption of these
 
revisions was published in the October 31, 2008, issue of the Texas
 
Register (33 TexReg 8907).
 
These reviews were done pursuant to Texas Government Code
 
§2001.039. The notice of review was published in the June 6, 2008,
 
issue of the Texas Register (33 TexReg 4531).
 
The Commission assessed whether the reason(s) for adopting or re­
adopting these chapters continued to exist. Each section of the chapters
 
was reviewed to determine whether they were obsolete, reflected cur­
rent legal and policy considerations, reflected current procedures and
 
practices of the Department, and/or whether they were in compliance
 
with Chapter 2001 of the Texas Government Code (Administrative Pro­
cedures Act).
 
The following comments were received in response to the proposed
 
rule review: One commenter asked the Finance Commission to adopt
 
a new rule permitting a state savings bank to purchase or sell a bulk of
 
assets, up to a certain percentage of capital. The Finance Commission
 
does not consider a new rule of this nature to be appropriate due to the
 
following: 1) if a purchase or sale is bulk enough not to be considered
 
"in the ordinary course of business", the Commissioner needs the au­
thority to review for safety and soundness, and 2) if the state savings
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bank desiring the purchase or sale is in good condition, use of an expe­
dited application is available and not burdensome. 
One commenter asked us to adopt a new rule that would permit a state 
savings bank to establish a financial education program in schools with­
out considering it a branch. The Department does not consider a new 
rule to be necessary because the FDIC has adopted a revision to its reg­
ulations to allow such activity. 
TRD-200805864 
Jane M. Black 
General Counsel 
Texas Department of Savings and Mortgage Lending 
Filed: November 7, 2008 
RULE REVIEW November 21, 2008 33 TexReg 9517 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9519 
33 TexReg 9520 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9521 
33 TexReg 9522 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9523 
33 TexReg 9524 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9525 
33 TexReg 9526 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9527 
33 TexReg 9528 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9529 
33 TexReg 9530 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9531 
33 TexReg 9532 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9533 
33 TexReg 9534 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9535 
33 TexReg 9536 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9537 
33 TexReg 9538 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9539 
33 TexReg 9540 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9541 
33 TexReg 9542 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9543 
33 TexReg 9544 November 21, 2008 Texas Register 
. 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9545 
33 TexReg 9546 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9547 
33 TexReg 9548 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9549 
33 TexReg 9550 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9551 
33 TexReg 9552 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9553 
33 TexReg 9554 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9555 
33 TexReg 9556 November 21, 2008 Texas Register 
TABLES AND GRAPHICS November 21, 2008 33 TexReg 9557 
♦ ♦ ♦ 
Ark-Tex Council of Governments 
Request for Proposal for Training Contractor 
Overview: 
The trainer will work with Ark-Tex Council of Governments (ATCOG) 
and partners to provide EPA/HUD training course as specified in the 
newly awarded Lead Outreach and Training program. The goal of this 
training is to increase awareness of safety guidelines, rules, and other 
environmental concerns dealing with lead base paint to local contrac­
tors and "do it yourself" workers in remodeling and renovation. The 
training prepared by the contractor will include but not limited to the 
below listed curriculum: 
- Protection of Workers  
- Rules of safety involving abatement, remodeling, and renovation 
- Paint Stabilization and/or Standard treatment 
The trainer will also conduct training for local realtors on real estate 
disclosure requirements of Toxic Substances Control Act (TSCA) sec­
tion 1018. 
Partner Participation and Assistance: 
ATCOG will coordinate preparation and advertizing efforts for training
 
with the below listed community partners:
 
- American Chapter American Chemical Society at Texarkana College
 
- City of Texarkana, Arkansas 
  
- City of Texarkana, Texas
 
- ATCOG board and advisors
 













- Procure adequate space for training
 
- Prepare and advertize registration guidelines via newspaper, ATCOG,
 
Texarkana College and city web sites.
 
- Assist trainer with copies of materials for training sessions
 
- Assist trainer with distribution of materials
 




- ATCOG will be responsible for all financial management and dis­




Trainer - Scope of Responsibilities: 
The trainer will conduct an 8 hour EPA/HUD Lead Based Paint training 
session every quarter for local contractors and "do it yourself" workers 
in remodeling and renovation. 
The trainer will conduct training for local realtors concerning real estate 
disclosure requirements of TSCA Section 1018. 
Training sessions will be offered periodically during the grant FY start­
ing in the first quarter (October 2008 through December 2008) and end­
ing September 2009. 
Additional specific training to meet community needs as determined 
by the two Cities will be provided by the contractor. 
An estimated 200 individuals will receive training. 
Trainer Position Specifications: 
Specific working knowledge of lead hazards and safety rules as well as 
Federal and State mandated laws to local contractors and "do-it your­
self" remodelers and renovators. Ability to conduct training of real es­
tate disclosure requirements to local realtors. Ability to conduct train­
ing of lead hazard information to diverse groups in the Texarkana area. 
Procure training specific materials for distribution for each specific 
training session. 
Training Program Outcome Measurements: 
- The outcome measurements for the EPA/HUD Renovation Train­
ing Curriculum, Lead Safety for Remodeling, Repair, and painting 
will be an increased number of contractors and do-it-yourself workers 
that participate and reported in the training given on a quarterly basis. 
The qualitative outcome will be the behavioral changes of the workers 
themselves. 
- The outcome measurements of the awareness training for local real­
tors will be an increased number of realtors who are aware of the real 
estate disclosure requirements of TSCA Section 1018 through training 
attendance and mail-outs. 
- After each training session a post-training evaluation will be given 
to each participant concerning the specific training received. These 
evaluations will be analyzed and shared with trainer and partners in 




Ark-Tex Council of Governments 
Filed: November 7, 2008 
Cancer Prevention and Research Institute of 
Texas 
Request for Applications 
Texans Conquer Cancer Patient Support Services Program 
Introduction: 
IN ADDITION November 21, 2008 33 TexReg 9559 
♦ ♦ ♦ 
The Cancer Prevention and Research Institute of Texas (Institute) an­
nounces the availability of state funds to be awarded to support the Tex­
ans Conquer Cancer Patient Support Services Program. The Institute 
awards grants to organizations that provide support services to cancer 
patients and their families. Funding for these grants is derived from the 
sale of "Texans Conquer Cancer" specialty license plates through the 
Texas Department of Transportation. 
Funds will be awarded to the selected organizations in the maximum 
amount of $2,000 per organization per fiscal year. Applicants may ap­
ply again in future funding years. 
Purpose: 
The purpose of this Request for Applications (RFA) is to solicit 
statewide applications for projects that will provide direct support 
services to cancer patients and their families. 
Eligibility requirements: 
Only nonprofit organizations located in Texas that provide support ser­
vices for cancer patients and their families are eligible for funding un­
der this program. Funds may be used to provide the following allow­
able services, which include but are not limited to: 
A) Transportation 
B) Childcare 
C) Medical equipment 
D) Consumable supplies for cancer care 
E) Lodging for patients and/or family during active treatment 
F) Medications and equipment required for symptom control 
G) Rent assistance during active treatment 
H) Food assistance during active treatment 
Funds may not be used to provide the following disallowable services, 
which include but are not limited to:  
A) Hospitalization 
B) Surgery 
C) Outpatient care, including laboratory tests and physician visits 
D) Chemotherapy 
E) Radiation 
F) Health insurance deductibles 
Operating expenses for grantee such as utilities, salaries, office equip­
ment, and entertainment are also not allowed. 
Application requirements: 
Applications and instructions for completing the application can be ob­
tained from the Institute by calling (512) 438-3060, or online at the 
Institute website at http://www.cprit.state.tx.us. Applications are due 
at the Institute office by 5 pm on January 9, 2009. Applications must 
be submitted according to the Patient Support Services application in­
structions and form. The application may be expanded to a maximum 
of two pages, however, please provide only the requested information. 
Project requirements: 
Projects funded under this initiative must provide:
 
- Support services for cancer patients and their families.
 
- Documentation of previous successful experience in providing effec­
tive patient support services.
 
- Assurances that the project does not duplicate existing services or 
resources in the community. 
- Documentation of an in-kind contribution of at least ten percent. 
In-kind contributions may include applicant funds committed to the 
project, donated services, indirect expenses, or other in-kind contribu­
tions. The Institute reserves the right to waive this requirement, on a 
case-by-case basis. 
- A process for collecting performance data and providing an annual 
report that describes the number of people served and the services pro­
vided. 
Funding awards: 
The Texans Conquer Cancer Advisory Committee and CPRIT staff will 
review applications for completeness and technical merit. The Cancer 
Prevention and Research Institute of Texas is expected to make final 
funding decisions in late February 2009. All applicants will receive 
written notification of the Institute’s decisions regarding their applica­
tions. 
The Institute’s funding decision will be based on: 
- The scope of the project, including reaching a maximum number of 
people; 
- Innovative aspects of the proposed project; 
- Applicant’s successful collaboration with other relevant organiza­
tions; 
- Applicant’s qualifications to conduct the proposed project; 
- Reasonableness of budgeted amounts and appropriateness of budget 
justifications; 
- Completeness and clarity of the application; and 
- Applicant’s ability to reach patients in greatest need. 
The Cancer Prevention and Research Institute of Texas has sole discre­
tion and reserves the right to reject any or all applications received in 
response to this funding announcement. This announcement does not 
constitute a commitment by the Institute to award a contract or to pay 
costs incurred in the preparation of an application. 
It is anticipated that up to five (5) projects will be selected under this 
initiative to receive Texans Conquer Cancer Patient Support Services 
Program funding. The Program may fund more, or fewer projects, 
based on the merit of applications received and the availability of fund­
ing. The Institute reserves the right to take the needs of geographic lo­
cations into consideration when selecting projects. 
Additional information: 
For additional information about this funding announcement, contact 
Sandra Balderrama, Interim Administrative Director, or Marcie Mo­
erbe (mmoerbe@cprit.state.tx.us), Program Specialist, Cancer Preven­
tion and Research Institute of Texas, P.O. Box 12097, Austin, Texas 
78711, (512) 463-3190. 
TRD-200805899 
Sandra Balderrama 
Interim Administrative Director 
Cancer Prevention and Research Institute of Texas 
Filed: November 12, 2008 
Comptroller of Public Accounts 
Notice of Contract Amendment 
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♦ ♦ ♦ 
♦ ♦ ♦ 
The Comptroller of Public Accounts (Comptroller) State Energy Con­
servation Office (SECO) announces the amendment of the following 
contracts: 
The notice of request for proposals (RFP #180e) was published in the 
September 14, 2007, issue of the Texas Register (32 TexReg 6431). 
The notice of award was published in the January 18, 2008, issue of 
Texas Register (33 TexReg 604). 
The contractors provide energy engineering services for the Schools 
and Local Government Program. 
The amended contracts are as follows: 
1. Estes, McClure and Associates, Inc., 3608 West Way, Tyler, 
Texas 75703. The original amount of the contract was not to exceed 
$210,000. The original term of the contract was January 3, 2008 
through December 31, 2008. The amendment adds $190,000 to the 
amount for a new total amount not to exceed $400,000 and extends 
the term of the contract through August 31, 2009; 
2. Energy Systems Associates, Inc., 100 East Main, Suite 201, Round 
Rock, Texas 78664. The original amount of the contract was not to 
exceed $230,000. The original term of the contract was January 3, 
2008 through December 31, 2008. The amendment adds $248,333 to 
the amount for a new total amount not to exceed $473,333 and extends 
the term of the contract through August 31, 2009; and 
3. Texas Energy Engineering Services, Inc., 1301 S. Capital of Texas 
Highway, #B325, Austin, Texas 78746. The original amount of the 
contract was not to exceed $160,000. The original term of the contract 
was January 3, 2008 through December 31, 2008. The amendment 
adds $172,000 to the amount for a new total amount not to exceed 
$332,000 and extends the term of the contract through August 31, 2009. 
TRD-200805874 
William Clay Harris 
Assistant General Counsel, Contracts 
Comptroller of Public Accounts 
Filed: November 7, 2008 
Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol­
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.005, and 303.009, Texas Finance Code. 
The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 11/10/08 - 11/16/08 is 18% for Con-
sumer1/Agricultural/Commercial2/credit through $250,000. 
The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 11/10/08 - 11/16/08 is 18% for Commercial over $250,000. 
The monthly ceiling as prescribed by §303.0053 for the period of 
11/01/08 - 11/30/08 is 18% for Consumer/Agricultural/Commer­
cial/credit through $250,000. 
The monthly ceiling as prescribed by §303.005 for the period of 
11/01/08 - 11/30/08 is 18% for Commercial over $250,000. 
1Credit for personal, family or household use. 
2Credit for business, commercial, investment or other similar purpose. 
3For variable rate commercial transactions only. 
TRD-200805828 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: November 5, 2008 
Commission on State Emergency Communica-
tions 
Statutory Annual Review of Rule 255.4, Definition of a Local 
Exchange Access Line or an Equivalent Local Exchange 
Access Line 
The Commission on State Emergency Communications (CSEC) is con­
ducting its annual review of Rule 255.4, concerning the definitions of 
the terms "local exchange access line and equivalent local exchange ac­
cess line" as required by Health and Safety Code §771.063(c). CSEC 
has initially determined that the current definitions sufficiently define 
the terms. 
Persons wishing to comment on CSEC’s initial determination or rec­
ommend amendments to §255.4 may do so by submitting written com­
ments within 30 days following publication of this notice in the Texas 
Register to Patrick Tyler, General Counsel, Commission on State Emer­
gency Communications, 333 Guadalupe Street, Suite 2-212, Austin, 
Texas 78701-3942; by facsimile to (512) 305-6937; or by email to 
csecinfo@csec.state.tx.us. Comments should include in the subject 




Commission on State Emergency Communications 
Filed: November 12, 2008 
Employees Retirement System of Texas 
Request for Applications - Texas Employees Group Benefits 
Program Health Maintenance Organizations 
In accordance with §1551.213 and §1551.214 of the Texas Insurance 
Code, the Employees Retirement System of Texas ("ERS") is issuing 
a Request for Application ("RFA") from qualified Health Maintenance 
Organizations ("HMOs") to provide services within their approved ser­
vice areas in Texas under the Texas Employees Group Benefits Pro­
gram ("GBP"), during Fiscal Year 2010, beginning September 1, 2009 
through August 31, 2010. The locations in Texas for which applica­
tions may be made are included in the RFA. HMOs shall provide the 
level of benefits required in the RFA and meet other requirements. 
ERS may consider offering a Medicare Advantage HMO plan to 
provide a healthcare option to members and their dependents eligible 
for Medicare. Medicare Advantage HMOs shall provide the level of 
benefits required by the Center for Medicare and Medicaid, and meet 
other requirements as specifically outlined in the RFA and Contractual 
Agreement. 
An HMO wishing to submit an application to this request must meet 
at least the following minimum qualifications: 1) have a current Cer­
tificate of Authority from the Texas Department of Insurance, 2) have 
been providing managed care services in the service area for which 
the application is made at least since March 1, 2008, and 3) demon­
strate that it has a provider network in the proposed service area, as 
of the due date of the application, adequate to provide health care to 
GBP participants. The RFA will be available on or after December 4, 
2008 from the ERS’ website, and all applications must be received at 
IN ADDITION November 21, 2008 33 TexReg 9561 
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ERS by 12:00 Noon (CT) on January 8, 2009. To access the RFA from 
the website, qualified HMOs shall email their request to: ivendorques­
tions@ers.state.tx.us. The email request shall include the HMO’s full 
legal name, street address, as well as phone and fax numbers of an im­
mediate HMO contact. Upon receipt of your emailed request, a user 
ID and password will be issued to the requesting HMO that will per­
mit access to the secured RFA. General questions concerning the RFA 
shall be emailed to: ivendorquestions@ers.state.tx.us. Inquiries and 
responses, if applicable, are frequently updated. The RFA will be dis­
cussed at an HMO web-based bidder’s conference on December 16, 
2008, beginning at 3:00 p.m. (CT). The registration deadline for con­
ference participation is 4:00 p.m. (CT) on December 11, 2008. HMOs 
may access ERS’ website for details regarding the web-based confer­
ence by selecting the Vendor link. 
The ERS Board of Trustees is not required to select the lowest bid but 
shall take into consideration other relevant criteria, including ability to 
service contracts, past experience, and financial ability. ERS reserves 
the right to select none, one, or more than one HMO per service area 
when it is determined that such action would be in the best interest 
of ERS, the GBP, its participants or the state of Texas. ERS reserves 
the right to reject any or all applications and call for new applications if 
deemed by ERS to be in the best interests of the GBP, its participants or 
the state of Texas. ERS also reserves the right to reject any application 
submitted that does not fully comply with the RFA’s instructions and 
criteria. ERS is under no legal requirement to execute a contract on the 
basis of this notice or upon issuance of the RFA and will not pay any 
costs incurred by any entity in responding to this notice or the RFA or 
in connection with the preparation thereof. ERS specifically reserves 
the right to vary all provisions set forth in the RFA and/or contract at 
any time prior to execution of a contract where ERS deems it to be in 
the best interest of ERS, the GBP, its participants or the state of Texas. 
TRD-200805872 
Paula A. Jones 
General Counsel 
Employees Retirement System of Texas 
Filed: November 7, 2008 
Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(the Code), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op­
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the proposed orders and the opportunity to 
comment must be published in the Texas Register no later than the 30th 
day before the date on which the public comment period closes, which 
in this case is December 22, 2008. Section 7.075 also requires that 
the commission promptly consider any written comments received and 
that the commission may withdraw or withhold approval of an AO if a 
comment discloses facts or considerations that indicate that consent is 
inappropriate, improper, inadequate, or inconsistent with the require­
ments of the statutes and rules within the commission’s jurisdiction 
or the commission’s orders and permits issued in accordance with the 
commission’s regulatory authority. Additional notice of changes to a 
proposed AO is not required to be published if those changes are made 
in response to written comments. 
A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli­
cable regional office listed as follows. Written comments about an AO 
should be sent to the enforcement coordinator designated for each AO 
at the commission’s central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on December 22, 
2008. Written comments may also be sent by facsimile machine to the 
enforcement coordinator at (512) 239-2550. The commission enforce­
ment coordinators are available to discuss the AOs and/or the comment 
procedure at the listed phone numbers; however, §7.075 provides that 
comments on the AOs shall be submitted to the commission in writing. 
(1) COMPANY: Addison Enterprises, Inc. dba C Store Royal; 
DOCKET NUMBER: 2008-1101-PST-E; IDENTIFIER: 
RN102755287; LOCATION: Dallas, Dallas County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 Texas Administrative Code (TAC) §115.245(2) 
and Texas Health and Safety Code (THSC), §382.085(b), by 
failing to verify proper operation of the Stage II equipment; and 
30 TAC §115.252(3)(A) and THSC, §382.085(b), by failing to 
maintain the Stage II vapor recovery system; PENALTY: $5,821; 
ENFORCEMENT COORDINATOR: Tom Greimel, (512) 239-5690; 
REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, Texas 
76118-6951, (817) 588-5800. 
(2) COMPANY: Santos Barcenas dba Buckets Convenience 
store; DOCKET NUMBER: 2008-1207-PST-E; IDENTIFIER: 
RN101446680; LOCATION: San Angelo, Tom Green County; TYPE 
OF FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and the Code, §26.3475(c)(1), 
by failing to monitor underground storage tanks (USTs) for releases; 
30 TAC §334.50(d)(1)(B)(ii) and the Code, §26.3475(c)(1), by fail­
ing to conduct reconciliation of inventory control records; 30 TAC 
§334.7(d)(3) and (f), by failing to notify the agency of any change 
or addition; 30 TAC §334.8(c)(4)(C) and (5)(B)(ii), by failing to 
renew a previously issued UST delivery certificate by submitting 
a properly completed UST registration and self-certification form; 
30 TAC §334.8(c)(5)(A)(i) and the Code, §26.3467(a), by failing 
to make available to a common carrier a valid, current TCEQ de­
livery certificate; and 30 TAC §37.815(a) and (b), by failing to 
demonstrate acceptable financial assurance; PENALTY: $11,130; 
ENFORCEMENT COORDINATOR: Tom Greimel, (512) 239-5690; 
REGIONAL OFFICE: 622 South Oakes, Suite K, San Angelo, Texas 
76903-7035, (325) 655-9479. 
(3) COMPANY: Campbell Soup Supply Company, L.L.C.; DOCKET 
NUMBER: 2008-0981-IWD-E; IDENTIFIER: RN100216753; LO­
CATION: Paris, Lamar County; TYPE OF FACILITY: canning 
operation with a wastewater treatment plant; RULE VIOLATED: 
30 TAC §305.125(1), Texas Pollutant Discharge Elimination System 
Permit Number 01012, Effluent Limitations and Monitoring Require­
ments Number 1, and the Code, §26.121(a), by failing to comply 
with permit effluent limits for biochemical oxygen demand and oil 
and grease; PENALTY: $3,480; ENFORCEMENT COORDINATOR: 
Steve Villatoro, (512) 239-4930; REGIONAL OFFICE: 2916 Teague 
Drive, Tyler, Texas 75701-3734, (903) 535-5100. 
(4) COMPANY: Caprock Dairy, L.L.C.; DOCKET NUMBER: 
2008-1171-AGR-E; IDENTIFIER: RN101524999; LOCATION: 
Lamb County; TYPE OF FACILITY: dairy farm; RULE VIOLATED: 
30 TAC §321.33(a), by failing to obtain authorization to operate 
a concentrated animal feeding operation (CAFO); and the Code, 
§26.121(a)(1), by failing to prevent the unauthorized discharge of 
agricultural waste; PENALTY: $4,080; ENFORCEMENT COOR­
DINATOR: Steve Villatoro, (512) 239-4930; REGIONAL OFFICE: 
5012 50th Street, Suite 100, Lubbock, Texas 79414-3426, (806) 
796-7092. 
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(5) COMPANY: Century Export Company, Inc. dba Humberto 
Saldivar; DOCKET NUMBER: 2008-1008-WQ-E; IDENTIFIER: 
RN104061817; LOCATION: Laredo, Webb County; TYPE OF 
FACILITY: warehouse for curing animal hides; RULE VIOLATED: 
30 TAC §281.25(a)(4), 40 Code of Federal Regulations §122.26(c), 
and the Code, §26.121(a), by failing to obtain authorization to dis­
charge storm water associated with the activities of curing raw animal 
hides and discharging the process water runoff to water in the state; 
PENALTY: $1,070; ENFORCEMENT COORDINATOR: Steve Vil­
latoro, (512) 239-4930; REGIONAL OFFICE: 707 East Calton Road, 
Suite 304, Laredo, Texas 78041-3887, (956) 791-6611. 
(6) COMPANY: Delta County Municipal Utility District; DOCKET 
NUMBER: 2008-1028-PWS-E; IDENTIFIER: RN101205243; LO­
CATION: Cooper, Delta County; TYPE OF FACILITY: public water 
supply; RULE VIOLATED: 30 TAC §290.46(f)(3)(A)(i)(II), (ii)(II), 
and (iv), by failing to provide the water system’s operating records 
for commission review during inspections; 30 TAC §290.46(n)(2) and 
§290.212(a), by failing to provide an accurate, and up-to-date map 
of the distribution system, and an up-to-date chemical and microbi­
ological monitoring plan; 30 TAC §290.45(b)(1)(D)(ii) and THSC, 
§341.0315(a)(1), by failing to provide a total storage capacity of 200 
gallons per connection; 30 TAC §290.42(j), by failing to use or provide 
certification that all chemicals and any additional or replacement 
process media used in treatment of water supplied by public water 
systems conform to American National Standards Institute/National 
Sanitation Foundation Standard 60; 30 TAC §290.43(c)(3), by failing 
to provide an overflow cover that fits no more than a 1/16 inch gap 
on all ground storage tanks; 30 TAC §290.46(m)(6), by failing to 
ensure that pumps, motors, valves, and other mechanical devices 
are maintained in good working condition; 30 TAC §290.43(e) and 
§290.46(m), by failing ensure all potable water storage tanks and 
pressure maintenance facilities are installed in lockable buildings that 
are designed to prevent intruder access or enclosed by intruder-re­
sistant fences with lockable gates; 30 TAC §290.46(m)(1)(A), by 
failing to conduct annual inspections on the water system’s elevated 
storage tanks; 30 TAC §290.46(m)(1)(B), by failing to conduct annual 
inspections on the water system’s pressure tanks and interior inspec­
tions; 30 TAC §290.43(d)(3), by failing to equip all air compressor 
injector lines with filters or other devices to prevent compressor 
lubricants or other contaminants from entering the pressure tank; 
and 30 TAC §290.43(c)(1), by failing to provide 16-mesh or finer 
corrosion resistant screen for the vents on the ground storage tanks; 
PENALTY: $2,210; ENFORCEMENT COORDINATOR: Andrea 
Linson-Mgbeoduru, (512) 239-1482; REGIONAL OFFICE: 2916 
Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 
(7) COMPANY: Equistar Chemicals, LP; DOCKET NUMBER: 
2008-0923-AIR-E; IDENTIFIER: RN102926920; LOCATION: 
Pasadena, Harris County; TYPE OF FACILITY: petrochemical plant; 
RULE VIOLATED: 30 TAC §116.115(c), Air New Source Permit 
Number 6257E, Special Condition (SC) Number 1, and THSC, 
§382.085(b), by failing to prevent the release of unauthorized air 
contaminants into the atmosphere; PENALTY: $5,575; Supplemental 
Environmental Project (SEP) offset amount of $2,230 applied to Texas 
Association of Resource Conservation and Development Areas, Inc. 
- Clean School Buses; ENFORCEMENT COORDINATOR: Samuel 
Short, (512) 239-5363; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
(8) COMPANY: Flying Star Transport, L.L.C.; DOCKET NUMBER: 
2008-1242-MSW-E; IDENTIFIER: RN104517180; LOCATION: 
Amarillo, Potter County; TYPE OF FACILITY: fuel transport busi­
ness; RULE VIOLATED: 30 TAC §327.5(a)(6), by failing to properly 
manage waste generated from a spill or discharge; PENALTY: $1,200; 
ENFORCEMENT COORDINATOR: Ross Fife, (512) 239-2541; RE­
GIONAL OFFICE: 3918 Canyon Drive, Amarillo, Texas 79109-4933, 
(806) 353-9251. 
(9) COMPANY: Formosa Plastics Corporation, Texas; DOCKET 
NUMBER: 2008-0973-AIR-E; IDENTIFIER: RN100218973; LO­
CATION: Point Comfort, Calhoun County; TYPE OF FACILITY: 
inorganic chemical plant; RULE VIOLATED: 30 TAC §101.211(a) 
and THSC, §382.085(b), by failing to notify the TCEQ prior to con­
ducting a reportable maintenance activity; and 30 TAC §116.115(c), 
Air Permit Number 7699 and PSD-TX-226M6, SC Number 1, and 
THSC, §382.085(b), by failing to prevent the unauthorized release of 
air contaminants into the atmosphere; PENALTY: $8,814; SEP offset 
amount of $3,526 applied to City of Point Comfort - Wastewater Treat­
ment Plant Repair; ENFORCEMENT COORDINATOR: Suzanne 
Walrath, (512) 239-2134; REGIONAL OFFICE: 6300 Ocean Drive, 
Suite 1200, Corpus Christi, Texas 78412-5839, (361) 825-3100. 
(10) COMPANY: IH-10/Loop 1604 Partners, Ltd.; DOCKET 
NUMBER: 2008-1241-EAQ-E; IDENTIFIER: RN105504161; LO­
CATION: San Antonio, Bexar County; TYPE OF FACILITY: mixed 
use development site; RULE VIOLATED: 30 TAC §213.4(a)(1) 
and §213.23(a)(1), by failing to obtain approval of a water pollution 
abatement plan (WPAP); PENALTY: $10,500; ENFORCEMENT CO­
ORDINATOR: Lanae Foard, (512) 239-2554; REGIONAL OFFICE: 
14250 Judson Road, San Antonio, Texas 78233-4480, (210) 490-3096. 
(11) COMPANY: INEOS USA LLC dba INEOS Polyethylene North 
America; DOCKET NUMBER: 2008-1121-AIR-E; IDENTIFIER: 
RN100229905; LOCATION: Deer Park, Harris County; TYPE OF 
FACILITY: polyethylene manufacturing plant; RULE VIOLATED: 30 
TAC §116.715(a), Flexible Air Permit Number 49823, SC Number 2, 
and THSC, §382.085(b), by failing to prevent the unauthorized release 
of air contaminants into the atmosphere; PENALTY: $4,450; EN­
FORCEMENT COORDINATOR: Suzanne Walrath, (512) 239-2134; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1452, (713) 767-3500. 
(12) COMPANY: Jon Klemme dba Klemme Dairy; DOCKET 
NUMBER: 2008-1020-AGR-E; IDENTIFIER: RN104479043; LO­
CATION: Hutchinson County; TYPE OF FACILITY: confined 
animal feeding operation; RULE VIOLATED: 30 TAC §321.39(f) 
and TPDES Permit Number TXG920425, Part III, Section B.4, by 
failing to roof,  cover with an impermeable  material,  or berm the  
manure and dead animal composting area; 30 TAC §321.39(e) and 
TPDES Permit Number TXG920425, Part III, Section A.8.(b), by 
failing to store manure, litter, or sludge within the drainage area of an 
retention control structure (RCS); 30 TAC §321.39(b)(5) and TPDES 
Permit Number TXG920425, Part III, Section A.9.(b)(2), by failing to 
prevent the growth of trees on the embankments of RCS Number 1; 
30 TAC §321.40(k)(3) and TPDES Permit Number TXG920425, Part 
III, Section A.11.(a), by failing to develop and implement a nutrient 
management plant; and 30 TAC §321.46(e)(1) and TPDES Permit 
Number TXG920425, Part IV, Section B.1, by failing to submit an an­
nual report; PENALTY: $4,430; ENFORCEMENT COORDINATOR: 
Merrilee Hupp, (512) 239-4490; REGIONAL OFFICE: 3918 Canyon 
Drive, Amarillo, Texas 79109-4933, (806) 353-9251. 
(13) COMPANY: Lonzo Gale dba Lass Utility Service Com­
pany; DOCKET NUMBER: 2008-0853-MLM-E; IDENTIFIER: 
RN102691995; LOCATION: Waller County; TYPE OF FA­
CILITY: public water supply; RULE VIOLATED: 30 TAC 
§290.45(b)(1)(A)(ii), TCEQ Agreed Order Docket Number 
2006-1595-MLM-E, Ordering Provision 2.e.ii, by failing to provide 
a minimum  pressure tank capacity of 50 gallons per connection; 
30 TAC §290.45(b)(1)(A)(i), TCEQ Agreed Order Docket Number 
2006-1595-MLM-E, Ordering Provision 2.e.i, by failing to provide 
a well capacity of 1.5 gallons per minute (gpm) per connection; 30 
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TAC §290.41(c)(1)(F) and TCEQ Agreed Order Docket Number 
2006-1595-MLM-E, Ordering Provision 2.c, by failing to provide a 
sanitary control easement; and 30 TAC §291.93(3), TCEQ Agreed 
Order Docket Number 2006-1595-MLM-E, Ordering Provision 2.a.i, 
and the Code, §13.139(d), by failing to submit a planning report to 
the executive director for the Tara Park Water System that clearly 
explains how the retail public utility will provide the expected service 
demands to the remaining areas within the boundaries of its certificated 
area when the system has reached 85% of its capacity; PENALTY: 
$8,356; ENFORCEMENT COORDINATOR: Epifanio Villarreal, 
(210) 490-3096; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, 
Houston, Texas 77023-1452, (713) 767-3500. 
(14) COMPANY: City of Lawn; DOCKET NUMBER: 2008-0988­
PWS-E; IDENTIFIER: RN101406916; LOCATION: Lawn, Taylor 
County; TYPE OF FACILITY: public water supply; RULE VIO­
LATED: 30 TAC §290.271(b) and §290.274(a) and (c), by failing to 
mail or directly deliver one copy of the consumer confidence report 
(CCR) to each bill paying customer by July 1 of each year  and by  
failing to submit a copy of the annual CCR and certification that 
the CCR has been distributed to the customers of the water systems 
and that the information in the CCR is correct and consistent with 
compliance monitoring data; PENALTY: $1,645; ENFORCEMENT 
COORDINATOR: Christopher Keffer, (512) 239-5610; REGIONAL 
OFFICE: 1977 Industrial Boulevard, Abilene, Texas 79602-7833, 
(325) 698-9674. 
(15) COMPANY: Lucite International, Inc.; DOCKET NUMBER: 
2008-0822-AIR-E; IDENTIFIER: RN102736089; LOCATION: 
Nederland, Jefferson County; TYPE OF FACILITY: industrial or­
ganic chemical manufacturing plant; RULE VIOLATED: 30 TAC 
§116.115(b)(2)(F) and (c), New Source Review (NSR) Permit Number 
19003, SC Number 3, and THSC, §382.085(b), by failing to maintain 
an emission rate below the allowable emission limits; and 30 TAC 
§116.115(c), Federal Operating Permit Number O-1437, Special 
Terms and Conditions Number 1, NSR Permit Number 19004, SC 
Number 4, and THSC, §382.085(b), by failing to monitor the acetone 
cyanohydrin cooling tower on a monthly basis for volatile organic 
compounds (VOCs); PENALTY: $31,600; SEP offset amount of 
$12,640 applied to Jefferson County: Retrofit/Replacement of Heavy 
Equipment and Vehicles with Alternative Fueled Equipment and 
Vehicles; ENFORCEMENT COORDINATOR: James Nolan, (512) 
239-6634; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1830, (409) 898-3838. 
(16) COMPANY: Jafar Hakimzadeh dba Memorial Park Tex­
aco; DOCKET NUMBER: 2008-1235-PST-E; IDENTIFIER: 
RN101444073; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §115.245(2) and THSC, §382.085(b), by fail­
ing to verify proper operation of the Stage II equipment; 30 TAC 
§334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to renew a previously is­
sued UST delivery certificate by submitting a properly completed UST 
registration and self-certification form; and 30 TAC §334.8(c)(5)(A)(i) 
and the Code, §26.3467(a), by failing to make available to a common 
carrier a valid, current TCEQ delivery certificate; PENALTY: $8,044; 
ENFORCEMENT COORDINATOR: Wallace Myers, (512) 239-6580; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1452, (713) 767-3500. 
(17) COMPANY: Bert and Heidi Velson dba Mike Schouten 
Feedlot; DOCKET NUMBER: 2008-1178-AGR-E; IDENTIFIER: 
RN102805132; LOCATION: Erath County; TYPE OF FACILITY: 
feedlot; RULE VIOLATED: 30 TAC §321.47(c)(1), by failing to 
locate, construct, and manage the control facilities in a manner that 
will protect surface and groundwater quality; PENALTY: $850; 
ENFORCEMENT COORDINATOR: Lauren Smitherman, (512) 
239-5223; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 
(18) COMPANY: Mooney Aircraft Corporation; DOCKET NUMBER: 
2008-0882-MLM-E; IDENTIFIER: RN100214758; LOCATION: 
Kerrville, Kerr County; TYPE OF FACILITY: aircraft manufacturing; 
RULE VIOLATED: 30 TAC §335.4 and §327.5(a) and the Code, 
§26.121, by failing to prevent the unauthorized discharge of industrial 
solid waste and by failing to immediately abate and contain a spill 
or discharge; and 30 TAC §335.8(b)(3), by failing to demonstrate in 
writing to the executive director that closure or remediation has been 
completed; PENALTY: $5,450; ENFORCEMENT COORDINATOR: 
Clinton Sims, (512) 239-6933; REGIONAL OFFICE: 14250 Judson 
Road, San Antonio, Texas 78233-4480, (210) 490-3096. 
(19) COMPANY: City of Mount Vernon; DOCKET NUMBER: 
2008-1280-PWS-E; IDENTIFIER: RN101391399; LOCATION: 
Mount Vernon, Franklin County; TYPE OF FACILITY: public water 
supply; RULE VIOLATED: 30 TAC §290.110(b)(4), by failing to 
maintain a residual disinfectant concentration in the water within the 
distribution system of at least 0.5 milligrams per liter chloramine; 
PENALTY: $300; ENFORCEMENT COORDINATOR: Christopher 
Keffer, (512) 239-5610; REGIONAL OFFICE: 2916 Teague Drive, 
Tyler, Texas 75701-3734, (903) 535-5100. 
(20) COMPANY: Overwraps Packaging, L.P.; DOCKET NUMBER: 
2008-1116-AIR-E; IDENTIFIER: RN100804657; LOCATION: Dal­
las, Dallas County; TYPE OF FACILITY: flexographic printing and 
packaging plant; RULE VIOLATED: 30 TAC §122.146(2) and THSC, 
§382.085(b), by failing to submit the annual compliance certification; 
PENALTY: $2,375; SEP offset amount of $950 applied to Texas Par­
ent Teacher Association - Clean School Bus Program; ENFORCE­
MENT COORDINATOR: Jorge Ibarra, (817) 588-5800; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 
(21) COMPANY: Pasadena Refining System, Inc.; DOCKET NUM­
BER: 2008-0050-AIR-E; IDENTIFIER: RN100716661; LOCATION: 
Pasadena, Harris County; TYPE OF FACILITY: petroleum refinery; 
RULE VIOLATED: 30 TAC §116.115(c), TCEQ Permit Number 
76192, SC Number 1, and THSC, §382.085(b), by failing to prevent 
unauthorized emissions; PENALTY: $10,000; ENFORCEMENT 
COORDINATOR: Roshondra Lowe, (713) 767-3500; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1452, 
(713) 767-3500. 
(22) COMPANY: Julie Ann Thames dba Primrose Mobile Home 
Park; DOCKET NUMBER: 2008-1238-PWS-E; IDENTIFIER: 
RN101228005; LOCATION: Johnson County; TYPE OF FA­
CILITY: public water supply; RULE VIOLATED: 30 TAC 
§290.45(b)(1)(A)(i) and THSC, §341.0315(c), by failing to meet the 
minimum well capacity requirement of 1.5 gpm per connection; 30 
TAC §290.45(b)(1)(A)(ii) and THSC, §341.0315(c), by failing to 
provide a minimum pressure tank capacity of 50 gallons per connec­
tion; 30 TAC §290.46(f)(3)(E)(i), by failing to maintain public water 
system monthly operating reports for at least ten years; and 30 TAC 
§290.46(s)(1), by failing to calibrate the water system’s well meter; 
PENALTY: $588; ENFORCEMENT COORDINATOR: Tom Jecha, 
(512) 239-2576; REGIONAL OFFICE: 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 
(23) COMPANY: Southwest Convenience Stores, LLC; DOCKET 
NUMBER: 2008-1135-AIR-E; IDENTIFIER: RN102056835, 
RN101695088, and RN102390028; LOCATION: Fabens and El 
Paso, El Paso County; TYPE OF FACILITY: convenience stores with 
retail sales of gasoline; RULE VIOLATED: 30 TAC §115.252(2) 
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and THSC, §382.085(b), by allowing the transfer of gasoline which 
may be used in a motor vehicle in the El Paso area with a Reid 
vapor pressure greater than seven pounds per square inch absolute; 
PENALTY: $5,885; ENFORCEMENT COORDINATOR: Cheryl 
Thompson, (817) 588-5800; REGIONAL OFFICE: 401 East Franklin 
Avenue, Suite 560, El Paso, Texas 79901-1212, (915) 834-4949. 
(24) COMPANY: State Service Company, Inc.; DOCKET NUMBER: 
2008-1112-MLM-E; IDENTIFIER: RN102566429; LOCATION: 
Ingleside, San Patricio County; TYPE OF FACILITY: surface coating 
and abrasive blasting; RULE VIOLATED: 30 TAC §335.4 and the 
Code, §26.121(a)(1), by failing to prevent the unauthorized discharge 
of industrial waste; 30 TAC §101.4 and THSC, §382.085(b), by 
failing to prevent an unauthorized discharge of air contaminants; 30 
TAC §116.115(c), Permit Number 33959, SC Number 5, and THSC, 
§382.085(b), by failing to adhere to permit limitations for VOCs; and 
30 TAC §106.452(2)(A) and §116.110(a) and THSC, §382.085(b), 
by failing adhere to permit limitations for abrasive cleaning mate­
rial; PENALTY: $5,775; ENFORCEMENT COORDINATOR: John 
Muennink, (361) 825-3100; REGIONAL OFFICE: 6300 Ocean Drive, 
Suite 1200, Corpus Christi, Texas 78412-5839, (361) 825-3100. 
(25) COMPANY: Klaas Talsma dba Talsma Dairy; DOCKET 
NUMBER: 2008-1146-AGR-E; IDENTIFIER: RN102313384; LO­
CATION: Erath County; TYPE OF FACILITY: dairy farm; RULE 
VIOLATED: 30 TAC §321.31(a) and the Code, §26.121(a), by failing 
to prevent an unauthorized discharge of wastewater from a CAFO; 
and 30 TAC §321.33(a), by failing to obtain authorization to construct 
control facilities and operate a CAFO under a water quality general 
permit or individual permit; PENALTY: $10,815; ENFORCEMENT 
COORDINATOR: Tom Jecha, (512) 239-2576; REGIONAL OFFICE: 
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
(26) COMPANY: Trinity Industries, Inc.; DOCKET NUMBER: 
2008-1384-AIR-E; IDENTIFIER: RN100225226; LOCATION: Fort 
Worth, Tarrant County; TYPE OF FACILITY: rail car manufacturing 
plant; RULE VIOLATED: 30 TAC §116.115(c), Permit Number 
8524, SC Number 8, and THSC, §382.085(b), by failing to maintain 
an exterior coating usage rate below the maximum permitted limit 
of 48,000 gallons per year; and 30 TAC §122.146(2) and THSC, 
§382.085(b), by failing to timely submit the required federal permit 
compliance certification; PENALTY: $4,000; ENFORCEMENT CO­
ORDINATOR: Jorge Ibarra, (817) 588-5800; REGIONAL OFFICE: 
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
(27) COMPANY: City of Victoria; DOCKET NUMBER: 2008-1221­
MLM-E; IDENTIFIER: RN102352168; LOCATION: Victoria, Vic­
toria County; TYPE OF FACILITY: brush site; RULE VIOLATED: 
30 TAC §111.201, by failing to prevent outdoor burning at the site; 
30 TAC §106.496(4), by failing to operate the trench burner between 
the hours of 8:00 a.m. and 6:00 p.m.; 30 TAC §106.496(6), by fail­
ing to keep the blower on until all material in the pit is consumed; 30 
TAC §106.496(9), by failing to limit the material being burned to trees, 
brush, and lumber; and 30 TAC §330.15(a)(3) and (c), by failing to pre­
vent the unauthorized disposal of municipal solid waste; PENALTY: 
$3,850; ENFORCEMENT COORDINATOR: Michael Meyer, (512) 
239-4492; REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Cor­
pus Christi, Texas 78412-5839, (361) 825-3100. 
TRD-200805889 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 12, 2008 
Executive Director’s Response to Public Comment on TCEQ 
General Permit Number WQG200000 
The executive director of the Texas Commission on Environmental 
Quality (commission or TCEQ) files this Response to Public Comment 
Discharge from Manure Compost Facilities General Permit Number 
WQG2000000. As required by Texas Water Code (TWC), §26.040(d) 
and 30 TAC §205.3(e), before a general permit is issued, the executive 
director must prepare a response to all timely, relevant and material, 
or significant comments. The response must be made available to the 
public and filed with the  Office of the Chief Clerk at least ten days be­
fore the commission considers the approval of the general permit. This 
response addresses all timely received public comments, whether or 
not withdrawn. No comments were received. 
BACKGROUND 
Introduction 
The TCEQ adopted a general permit for the disposal of wastewater 
from manure compost facilities that was to expire on October 1, 2007. 
The executive director now proposes, with the reissuance and amend­
ment of this proposed general permit, to continue to authorize these el­
igible discharges under TCEQ General Permit Number WQG200000. 
Consistent with 30 TAC §205.2, issuance of this permit is allowable, 
since qualifying composting operations engage in substantially simi­
lar operations and would discharge the same type of waste. The gen­
eral permit, if issued, would establish the same operating conditions 
and similar monitoring requirements for these facilities. These types 
of discharges are more appropriately regulated under a general permit 
based upon the requirements of §205.2(a)(5), insomuch as the TCEQ 
can readily enforce the general permit and can monitor compliance of 
the terms of the permit. The permit would establish monitoring, record 
keeping, and reporting requirements. The permit also establishes re­
quirements for the protection of underlying groundwater, prohibits any 
discharge into surface water, and thus, is not expected to result in an 
adverse effect on the quality of either resource. 
Procedural Background 
The Office of the Chief Clerk received the permit file on August 6, 
2007. In accordance with 30 TAC §205.3(a)(2), the Notice of Proposed 
Amendment of General Permit Authorizing the Discharge of Wastewa­
ter was published in the Texas Register on August 17, 2007 (32 TexReg 
5207); Dallas Morning News, August 14, 2007; Amarillo Globe-News, 
August 14, 2007; El Paso Times, August 14, 2007; Houston Chroni­
cle, August 14, 2007; The Monitor, August 14, 2007; Stephenville Em­
pire-Tribune, August 14, 2007; and San Antonio Express News, Au­
gust 14, 2007. Mailed notice was also provided in accordance with 30 
TAC §205.3(b). The original comment period ended on September 17, 
2007. No comments were received. Subsequently, the general permit 
was re-noticed to clarify there were additional changes being made to 
the 2002 version of the general permit. Notice of the general permit 
was published in the Texas Register on February 8, 2008 (33 TexReg 
1171); Dallas Morning News, February 4, 2008; Amarillo Globe-News, 
February 4, 2008; El Paso Times, February 4, 2008; Houston Chron­
icle, February 4, 2008; The Monitor, February 4, 2008; Stephenville 
Empire-Tribune, February 4, 2008; and San Antonio Express News, 
February 4, 2008. The comment period ended on March 7, 2008. No 
comments were received during the second comment period. 
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Robert Martinez 
Director, Environmental Law Division 
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Notice of Addendum to Agreed Order, Docket Number 
2007-1536-PST-E 
In the November 14, 2008, issue of the Texas Register (33 TexReg 
9301), the Texas Commission on Environmental Quality published a 
Notice of Opportunity to Comment on Agreed Orders of Administra­
tive Enforcement Actions. 
Concerning Item Number 4, Loveladdy Oil Company, Inc.; Docket 
Number: 2007-1536-PST-E; the commission inadvertently omitted the 
following violation notice as part of the initial notice. 
(4) COMPANY: Loveladdy Oil Company, Inc.; DOCKET NUMBER: 
2007-1536-PST-E; TCEQ ID NUMBER: RN101751592; LOCA­
TION: United States Highway 87 East, Joaquin, Shelby County; 
TYPE OF FACILITY: former gasoline retail service station; RULES 
VIOLATED: 30 TAC §334.47(a) and (a)(2), by failing to permanently 
remove from service, no later than 60 days after the prescribed upgrade 
implementation date, four USTs for which any applicable component 
of the system is not brought into timely compliance with the upgrade 
requirements; PENALTY: $21,000; STAFF ATTORNEY: Anna Cox, 
Ligitation Division, MC 175, (512) 239-0974; REGIONAL OFFICE: 
Beaumont Regional Office, 3870 Eastex Freeway, Beaumont, Texas 
77703-1830, (409) 898-3838. 
TRD-200805891 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 12, 2008 
Notice of a Public Hearing on Proposed Revisions to 30 TAC 
Chapter 334 and 350 
The Texas  Commission on Environmental Quality (commission) will 
conduct a public hearing to receive testimony regarding proposed 
repeals and additions to 30 Texas Administrative Code (TAC) Chap­
ter 334, UNDERGROUND AND ABOVEGROUND STORAGE 
TANKS and Chapter 350, TEXAS RISK REDUCTION PROGRAM. 
The proposed rulemaking would remove applicability of Chapter 350, 
Texas Risk Reduction Program, to the remediation of Leaking Petro­
leum Storage Tank (LPST) sites, and it would reinstate the applicability 
of Chapter 334. 
A public hearing on this proposal will be held in Austin on Decem­
ber 16, 2008, 10:00 a.m. at the Texas Commission on Environmental 
Quality complex located at 12100 Park 35 Circle in Building E, Room 
201S. The hearing will be structured for the receipt of oral or written 
comments. Registration begins 30 minutes prior to the hearing. In­
dividuals may present oral statements when called upon in order of 
registration. A time limit may be established to assure enough time is 
allowed for every interested person to speak. There will be no open dis­
cussion during the hearing; however, commission staff members will 
be available for discussion 30 minutes prior to the hearing and will an­
swer questions before and after the hearing. 
Persons planning to attend the hearing, who have special communica­
tion or other accommodation needs, should contact Michael Parrish, 
Office of Legal Services, at (512) 239-2548. Requests should be made 
as far in advance as possible. 
Comments may be submitted to Michael Parrish, MC 205, Of­
fice of Legal Services, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to (512) 239-4808. Electronic comments may be submitted at 
http://www5.tceq.state.tx.us/rules/ecomments. File size restrictions 
may apply to comments submitted through the eComments system. All 
comments should reference Rule Project Number 2009-003-350-PR. 
The comment period closes January 5, 2009. To  view  rules,  please  
visit http://www.tceq.state.tx.us/nav/rules/propose_adopt.html.  For  
further information or questions concerning this proposal, please 
contact Anton E. Rozsypal, Jr., P.E., Remediation Division, at (512) 
239-5755. 
TRD-200805862 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 7, 2008 
Notice of Public Hearing on Proposed Revisions to 30 TAC 
Chapter 113 and to the State Plan 
The Texas Commission on Environmental Quality (commission) will 
conduct a public hearing to receive testimony concerning proposed re­
visions to 30 TAC Chapter 113, Standards of Performance for Haz­
ardous Air Pollutants and for Designated Facilities and Pollutants; Sub­
chapter D, Designated Facilities and Pollutants; new Divisions 3 - 5; 
and to the Federal Clean Air Act (FCAA), §111(d)/129 State Plan, un­
der the requirements of Texas Health and Safety Code, §382.017; Texas 
Government Code, Chapter 2001, Subchapter B; and 40 Code of Fed­
eral Regulations (CFR) §60.23, concerning adoption and submittal of 
state plans. 
The proposed rulemaking would implement federal emission guide­
lines contained in 40 CFR Part 60, Subparts BBBB, DDDD, and FFFF 
for incineration and combustion units. The content of the model rules 
that are contained in the emission guidelines, as promulgated by the 
United States Environmental Protection Agency, would be proposed to 
be included as new divisions of 30 TAC Chapter 113 with minor ad­
ministrative changes. 
The proposed FCAA, §111(d)/129 State Plan is required under the 
FCAA, §129 and the emission guidelines contained in 40 CFR Part 
60, Subparts BBBB, DDDD, and FFFF for incineration and combus­
tion units. States must adopt and submit to the United States Environ­
mental Protection Agency for approval, a state plan to implement and 
enforce the emission guidelines. 
The commission will hold a public hearing on this proposal and the 
FCAA, §111(d)/129 State Plan in Austin on January 5, 2009, at 2:00 
p.m. at the Texas Commission on Environmental Quality Complex lo­
cated at 12100 Park 35 Circle in Building B, Room 201A. The hearing 
will be structured for the receipt of oral or written comments by inter­
ested persons. Registration will begin 30 minutes prior to the hearing. 
Individuals may present oral statements when called upon in order of 
registration. There will be no open discussion during the hearing; how­
ever, commission staff members will be available to informally discuss 
the proposal 30 minutes before the hearing. 
Persons who have special communication or other accommodation 
needs who are planning to attend the hearing should contact Michael 
Parrish, Office of Legal Services, at (512) 239-2548. 
Comments may be submitted to Michael Parrish, MC 205, Of­
fice of Legal Services, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to (512) 239-4808. Electronic comments may be submitted at 
http://www5.tceq.state.tx.us/rules/ecomments. File size restrictions 
may apply to comments submitted through the eComments system. All 
comments should reference Rule Project Number 2008-007-113-PR. 
The comment period closes January 7, 2009. Copies of the pro­
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posed rules can be obtained from the commission’s Web site at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For further 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: November 7, 2008 
Notice of Receipt of Application for a New Municipal Solid 
Waste Permit Number 2359 
APPLICATION: Doucet Plumbing, Inc. - D’s Recycling Compost Fa­
cility, 6474 Highway 87 N Sideview Road, San Angelo, Tom Green 
County, Texas 76901, has applied to the Texas Commission on Envi­
ronmental Quality (TCEQ) for a new Type V permit. The applicant 
is requesting a permit in order to accept various types of waste as a 
compost facility. The facility is located at 4275 Pruitt Drive, San An­
gelo, Tom Green County, Texas. The TCEQ received the application 
on September 9, 2008. The permit application is available for viewing 
and copying at the Tom Green County Library, Main Library, 113 W. 
Beauregard Avenue, San Angelo, Tom Green County, Texas. 
ADDITIONAL NOTICE: TCEQ’s Executive Director has determined 
the application is administratively complete and will conduct a techni­
cal review of the application. After technical review of the application 
is complete, the Executive Director may prepare a draft permit and will 
issue a preliminary decision on the application. Notice of the Appli­
cation and Preliminary Decision will be published and mailed to those 
who are on the county-wide mailing list and to those who are on the 
mailing list for this application. That notice will contain the deadline 
for submitting public comments. 
PUBLIC COMMENT / PUBLIC MEETING: You may submit public 
comments or request a public meeting on this application. The purpose 
of a public meeting is to provide the opportunity to submit comments 
or to ask questions about the application. TCEQ will hold a public 
meeting if the Executive Director determines that there is a significant 
degree of public interest in the application or if requested by a local 
legislator. A public meeting is not a contested case hearing. 
OPPORTUNITY FOR A CONTESTED CASE HEARING: After the 
deadline for submitting public comments, the Executive Director will 
consider all timely comments and prepare a response to all relevant 
and material or significant public comments. Unless the application 
is directly referred for a contested case hearing, the response to com­
ments, and the Executive Director’s decision on the application, will 
be mailed to everyone who submitted public comments and to those 
persons who are on the mailing list for this application. If comments 
are received, the mailing will also provide instructions for requesting 
reconsideration of the Executive Director’s decision and for requesting 
a contested case hearing. A person who may be affected by the facility 
is entitled to request a contested case hearing from the commission. A 
contested case hearing is a legal proceeding similar to a civil trial in 
state district court. 
TO REQUEST A CONTESTED CASE HEARING, YOU MUST 
INCLUDE THE FOLLOWING ITEMS IN YOUR REQUEST: your 
name, address, phone number; applicant’s name and permit number; 
the location and distance of your property/activities relative to the 
facility; a specific description of how you would be adversely affected 
by the facility in a way not common to the general public; and, the 
statement "[I/we] request a contested case hearing." If the request for 
contested case hearing is filed on behalf of a group or association, the 
request must designate the group’s representative for receiving future 
correspondence; identify an individual member of the group who 
would be adversely affected by the facility or activity; provide the 
information discussed above regarding the affected member’s location 
and distance from the facility or activity; explain how and why the 
member would be affected; and explain how the interests the group 
seeks to protect are relevant to the group’s purpose. 
Following the close of all applicable comment and request periods, the 
Executive Director will forward the application and any requests for 
reconsideration or for a contested case  hearing to the  TCEQ  Commis­
sioners for their consideration at a scheduled Commission meeting. 
The Commission will only grant a contested case hearing on disputed 
issues of fact that are relevant and material to the Commission’s de­
cision on the application. Further, the Commission will only grant a 
hearing on issues that were raised in timely filed comments that were 
not subsequently withdrawn. 
MAILING LIST: If you submit public comments, a request for a con­
tested case hearing or a reconsideration of the Executive Director(s de­
cision, you will be added to the mailing list for this specific application 
to receive future public notices mailed by the Office of the Chief Clerk. 
In addition, you may request to be placed on: (1) the permanent mail­
ing list for a specific applicant name and permit number; and/or (2) 
the mailing list for a specific county. If you wish to be placed on the 
permanent and/or the county mailing list, clearly specify which list(s) 
and send your request to TCEQ Office of the Chief Clerk at the address 
below. 
AGENCY CONTACTS AND INFORMATION: All written public 
comments and requests must be submitted to the Office of the Chief 
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. 
If you need more information about this permit application or the 
permitting process, please call TCEQ Office of Public Assistance, Toll 
Free, at 1-800-687-4040. Si desea información en Español, puede 
llamar al 1-800-687-4040. General information about TCEQ can be 
found at our web site at www.tceq.state.tx.us. 
Further information may also be obtained from Doucet Plumbing, Inc. 
- D’s Recycling Compost Facility at the address stated above or by 




Texas Commission on Environmental Quality 
Filed: November 12, 2008 
Notice of Water Quality Applications 
The following notices were issued during the period of October 30, 
2008 through November 6, 2008. 
The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con­
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 
INFORMATION SECTION 
AQUA DEVELOPMENT INC has applied for a new permit, proposed 
Texas Pollutant Discharge Elimination System (TPDES) Permit 
No. WQ0014910001, to authorize the discharge of treated domestic 
wastewater at a daily average flow not to exceed 450,000 gallons per 
day. The facility was previously permitted under TPDES Permit No. 
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WQ0014129001, which expired December 01, 2006. The facility 
will be located approximately two miles south of the intersection of 
Highway 81/287 and Highway 114 in Wise and Tarrant Counties, 
Texas. 
HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO 278 has 
applied for a major amendment to TPDES Permit No. WQ0013037002 
to authorize an increase in the discharge of treated domestic wastewater 
from an annual average flow not to exceed 1,800,000 gallons per day 
to an annual average flow not to exceed 2,700,000 gallons per day. The 
facility will be located approximately 2,000 feet east of the intersection 
of Atascocita Road and Wilson Road in Harris County, Texas. 
HEDWIG FRANCISCA LEYENDEKKER has applied for a Renewal 
of Texas Pollutant Discharge Elimination System (TPDES) Permit 
No. WQ0003745000, for a Concentrated Animal Feeding Operation 
(CAFO), to authorize the applicant to operate an existing dairy cattle 
facility at a maximum capacity of 750 head of which 750 head are 
milking cows. The facility is located on the south side of County Road 
231, approximately 1.5 miles east of the intersection of County Road 
231 and U.S. Highway 281 in Erath County, Texas. 
HOUSTON MARINE SERVICES INC which operates the Houston 
Marine Services Baytown Terminal, a petroleum storage and barge ser­
vice facility, has for a renewal of TPDES Permit No. WQ0002842000, 
which authorizes the discharge of storm water on an intermittent and 
flow variable basis via Outfall 001; and treated tank bottom wastewater, 
bilge water, other petroleum product contaminated waters; and boiler 
blowdown at a daily average flow not to exceed 233,000 gallons per 
day via Outfall 002. The facility is located at 850 S. Lynchburg Road, 
in the City of Baytown, Harris County, Texas. 
JANNES STOKER AND JOHAN RUDIE STOKER has applied 
for a Major Amendment, and conversion to an individual permit, of 
Texas Pollutant Discharge Elimination System (TPDES) Registration 
No. WQ0003238000, for a Concentrated Animal Feeding Operation 
(CAFO), to authorize the applicant to expand an existing dairy cattle 
facility from 650 head to a maximum capacity of 990 head, of which 
990 head are milking cows. The facility is located on the north side of 
County Road 185 approximately 1.5 miles east of the intersection of 
County Road 185 and U. S. Highway 281 in Erath County, Texas. 
JOHAN GERRIT KOKE AND KRANENBURG DAIRY FARMS 
LLC has applied for a renewal of an individual permit, Texas Pollutant 
Discharge Elimination System (TPDES) Permit No. WQ0003301000, 
for a Concentrated Animal Feeding Operation (CAFO), to authorize 
the applicant to operate an existing dairy cattle facility at a maximum 
capacity of 990 head of which all are milking cows. The facility is 
located on the east side of Farm-to-Market Road 219, approximately 
2 miles south of the intersection of Farm-to-Market Road 219 and 
Farm-to-Market Road 8 in Lingleville, in Erath County, Texas. 
KEITH SHERDON BROUMLEY has applied for a Major Amendment 
of Permit No. WQ0003699000, for a Concentrated Animal Feeding 
Operation (CAFO), to authorize the applicant to expand and convert 
an existing 600 head dairy cattle facility to a 1,500 head Dairy Heifer 
Replacement facility with zero head milking. The facility is located on 
the east side of Farm-to-Market Road 219 at the intersection of County 
Road 120 and Farm-to-Market Road 219 in Hamilton County, Texas. 
QUAIL VALLEY UTILITY DISTRICT has applied for a renewal of 
TPDES Permit No. WQ0011046001, which authorizes the discharge 
of treated domestic wastewater at an annual average flow not to exceed 
4,000,000 gallons per day. The facility is located at 2939 Blue Lakes 
Lane, approximately 600 feet south of the terminus of Nancy Belle 
Lane, at the confluence of Stafford Run and Oyster Creek in Missouri 
City in Fort Bend County, Texas. 
ROEL STOKER has applied for a Major Amendment of Texas 
Pollutant Discharge Elimination System (TPDES) Permit No. 
WQ0004028000, for a Concentrated Animal Feeding Operation 
(CAFO), to authorize the applicant to expand an existing dairy cattle 
facility from 600 head to a maximum capacity of 999 head of which 
999 head are milking cows. The facility is located on the north side 
of Farm-to-Market Road 913 approximately 1/2 mile southwest of 
the intersection of Farm-to-Market Road 913 and US Highway 67. 
This intersection is approximately seven (7.0) miles southeast of 
Stephenville in Erath County, Texas. 
TEXAS WESTMORELAND COAL CO which operates the Jewett 
Lignite Surface Mine, has applied for a major amendment to TPDES 
Permit No. WQ0002653000 to authorize the addition of storm wa­
ter Outfalls 005, and 006. The current permit authorizes the discharge 
of mine water, dewatering wells groundwater, and surface water runoff 
from active mine sedimentation ponds on an intermittent and flow vari­
able basis via Outfalls 001, 002, and 003; storm water from the of-
fice/shop complex and previously monitored effluent on an intermit­
tent and flow variable basis via Outfall 004; and post mining area runoff 
from post mining sedimentation ponds on an intermittent and flow vari­
able basis via Outfalls 101, 102, and 103. The facility is located at 4336 
Farm-to-Market Road 39 South, approximately six miles northwest of 
the City of Jewett in, Leon, Limestone, and Freestone County, Texas. 
THE CITY OF JUNCTION has applied for a renewal of TPDES Permit 
No. WQ0010199001, which authorizes the discharge of treated domes­
tic wastewater at a daily average flow not to exceed 280,000 gallons 
per day. The facility is located north of and adjacent to Farm-to-Mar­
ket Road 2169, approximately 0.4 mile northeast of the intersection of 
Farm-to-Market 2169 and Interstate Highway 10 in Kimble County, 
Texas. 
TOWN OF BAYSIDE has applied for a renewal of TPDES Permit No. 
WQ0013892001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 64,200 gallons per 
day. The facility is located between Autry Road and Vega Road ap­
proximately 1.1 miles southwest of the intersection of 3rd Street and 
State Route 136 in Refugio County, Texas. 
If you need more information about these permit applications or the 
permitting process, please call the TCEQ Office of Public Assistance, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 
can be found at our web site at www.tceq.state.tx.us. Si desea informa­




Texas Commission on Environmental Quality 
Filed: November 12, 2008 
Proposal for Decision 
The State Office of Administrative Hearings issued a Proposal for Deci­
sion and Order to the Texas Commission on Environmental Quality on 
November 5, 2008, in the matter of the Executive Director of the Texas 
Commission on Environmental Quality, Petitioner v. Issa Ahmad dba 
Houston Mart; SOAH Docket No. 582-07-4067; TCEQ Docket No. 
2005-1144-PST-E. The commission will consider the Administrative 
Law Judge’s Proposal for Decision and Order regarding the enforce­
ment action against Issa Ahmad dba Houston Mart on a date and time to 
be determined by the Office of the Chief Clerk in Room 201S of Build­
ing E, 12100 N. Interstate 35, Austin, Texas. This posting is Notice of 
Opportunity to Comment on the Proposal for Decision and Order. The 
comment period will end 30 days from date of this publication. Written 
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♦ ♦ ♦ public comments should be submitted to the Office of the Chief Clerk, 
MC-105, TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. If you 
have any questions or need assistance, please contact Melissa Chao, 




Texas Commission on Environmental Quality 
Filed: November 12, 2008 
Texas Facilities Commission 
Request for Proposals #303-9-10104-A 
The Texas Facilities Commission (TFC), on behalf of the Department 
of Assistive and Rehabilitative Services (DARS), announces the is­
suance of Request for Proposals (RFP) #303-9-10104-A. TFC seeks 
a five or ten year lease of approximately 4,948 square feet of office 
space in Southwest Tarrant County, Texas. 
The deadline for questions is December 1, 2008 and the deadline for 
proposals is December 16, 2008 at 3:00 p.m. The award date is January 
21, 2009. TFC reserves the right to accept or reject any or all proposals 
submitted. TFC is under no legal or other obligation to execute a lease 
on the basis of this notice or the distribution of a RFP. Neither this 
notice nor the RFP commits TFC to pay for any costs incurred prior to 
the award  of  a grant.  
Parties interested in submitting a proposal may obtain information by 
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy 
of the RFP may be downloaded from the Electronic State Business 




Texas Facilities Commission 
Filed: November 12, 2008 
Request for Proposals #303-9-10158-A 
The Texas Facilities Commission (TFC), on behalf of the Texas Depart­
ment of Criminal Justice (TDCJ), announces the issuance of Request 
for Proposals (RFP) #303-9-10158-A. TFC seeks a 10 year lease of 
approximately 5,545 square feet of office space in Williamson County, 
Texas. 
The deadline for questions is December 1, 2008 and the deadline for 
proposals is December 10, 2008 at 3:00 p.m. The award date is January 
21, 2009. TFC reserves the right to accept or reject any or all proposals 
submitted. TFC is under no legal or other obligation to execute a lease 
on the basis of this notice or the distribution of a RFP. Neither this 
notice nor the RFP commits TFC to pay for any costs incurred prior to 
the award  of  a grant.  
Parties interested in submitting a proposal may obtain information by 
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy 
of the RFP may be downloaded from the Electronic State Business 




Texas Facilities Commission 
Filed: November 12, 2008 
Office of the Governor 
Request for Grant Applications for General Victim Assistance 
- Direct Services Programs 
The Criminal Justice Division (CJD) of the Governor’s Office is solic­
iting applications for projects that provide services to victims of crime 
under the state fiscal year 2010 grant cycle. 
Purpose: The purpose of this program is to provide services and assis­
tance directly to victims of crime to speed their recovery and aid them 
through the criminal justice process. Services may include the follow­
ing: 
(1) responding to the emotional and physical needs of crime victims; 
(2) assisting victims in stabilizing their lives after a victimization; 
(3) assisting victims to understand and participate in the criminal justice 
system; and 
(4) providing victims with safety and security. 
Available Funding: Federal funding is authorized for these projects un­
der the Victims of Crime Act of 1984 (VOCA) as amended, 42 U.S.C. 
10601 et seq. and under the Violence Against Women Act of 2005 
(VAWA 2005) as amended, U.S.C. §§3796gg - 3796gg-5. Congress 
has not finalized federal appropriations for federal fiscal year 2009. All 
awards are subject to the availability of appropriated federal funds and 
any modifications or additional requirements that may be imposed by 
law. 
Funding Levels: Minimum grant award - $5,000. 
Required Match: Grantees, other than Native American Tribes, may 
be required to provide matching funds of at least twenty percent (20%) 
of total project expenditures. Native American Tribes may be required 
to provide a five percent (5%) match. This requirement may be met 
through either cash or in-kind contributions or a combination of both. 
Standards: Grantees must comply with the standards applicable con­
tained in the Texas Administrative Code, Title 1, Part 1, Chapter 3 (1 
TAC Chapter 3) and the requirements of the federal statutes that autho­
rize this funding. 
Prohibitions: Grant funds may not be used to support the following 
services, activities, and costs: 
(1) proselytizing or sectarian worship; 
(2) lobbying and administrative advocacy; 
(3) perpetrator rehabilitation and counseling or services to incarcerated 
individuals; 
(4) needs assessments, surveys, evaluations, and studies; 
(5) prosecution activities; 
(6) reimbursing crime victims for expenses incurred as a result of the 
crime; 
(7) most medical costs. Grantees may not use grant funds for nurs­
ing-home care (except for short-term emergency), home health-care 
costs, in-patient treatment costs, hospital care, or other types of emer­
gency or non-emergency medical or dental treatment. Grant funds can­
not support medical costs resulting from a crime, except for forensic 
medical examinations for sexual assault victims; 
(8) relocation expenses. Grant funds may not support relocation ex­
penses for crime victims such as moving expenses, security deposits 
on housing, rent, and mortgage payments; 
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(9) administrative staff expenses. Grantees may not use grant funds to 
pay salaries, fees and reimbursable expenses associated with adminis­
trators, board members, executive directors, consultants, coordinators, 
and other individuals unless the grantee incurs the expense while pro­
viding direct services to crime victims; 
(10) costs of sending individual crime victims to conferences; 
(11) activities exclusively related to crime prevention or community 
awareness; 
(12) non-emergency legal representation such as for divorces or civil 
restitution recovery efforts; 
(13) victim-offender meetings that serve to replace criminal justice pro­
ceedings; 
(14) management and administrative training for executive directors, 
board members, and other individuals that do not provide direct ser­
vices; 
(15) training to persons or groups outside the applicant agency; 
(16) indirect organization costs; 
(17) any activities or related costs for diligent search; 
(18) job skills training; 
(19) alcohol and drug abuse treatment; 
(20) fundraising activities; 
(21) property loss. Grant funds may not be used to reimburse crime vic­
tims for expenses incurred as a result of a crime, such as insurance de­
ductibles, replacement of stolen property, funeral expenses, lost wages, 
and medical bills; 
(22) any portion of the salary of, or any other compensation for, an 
elected or appointed government official. Grants that fund juvenile 
courts or drug courts, regardless of the funding source, are exempt from 
this subsection; 
(23) vehicles or equipment for governmental agencies that are for gen­
eral agency use; 
(24) admission fees or tickets to any amusement park, recreational ac­
tivity, or sporting event; 
(25) promotional gifts; 
(26) food, meals, beverages, or other refreshments unless the expense is 
for a working event where full participation by participants mandates 
the provision of food and beverages and that event is not related to 
amusement and/or social activities in any way; and 
(27) membership dues for individuals. 
Eligible Applicants: 
(1) State agencies; 
(2) Units of local government; 
(3) Hospital districts; 
(4) Nonprofit corporations; 
(5) Native American tribes; 
(6) Crime control and prevention districts; 
(7) Universities; 
(8) Colleges; 
(9) Community supervision and corrections departments; 
(10) Councils of governments that offer direct services to victims of 
crime; 
(11) Hospital and emergency medical facilities that offer crisis coun­
seling, support groups, and/or other types of victims  services; and  
(12) Faith-based organizations that provide direct services to victims of 
crime. Faith-based organizations must be tax-exempt nonprofit entities 
as certified by the Internal Revenue Service. 
Project Requirements: Grant funds can support the following services, 
activities, and costs: 
(1) Crisis services; 
(2) Forensic interviews; 
(3) Legal Advocacy; 
(4) Multi-disciplinary teams and case coordination; 
    (5) Peer support groups;
(6) Professional therapy and counseling; 
(7) Protective order assistance; 
(8) Public presentations; 
(9) Shelter; and 
(10) Victim-offender meetings. 
Project Period: Grant-funded projects may begin on or after September 
1, 2009, and expire on or before August 31, 2010. 
Application Process: Applicants can access CJD’s eGrants website at 
https://cjdonline.governor.state.tx.us to register, submit, and certify to 
apply for funding. 
Preferences: Preference will be given to applicants that promote com­
prehensive victim restoration while incorporating an emphasis on cul­
tural competency in underserved populations. Applicants are also en­
couraged to streamline administrative and reporting processes by con­
solidating grant requests whenever possible in lieu of submitting mul­
tiple applications. 
Closing Date for Receipt of Applications: All applications must be 
certified via CJD’s grant management website on or before January 9, 
2009. 
Selection Process: 
(1) For eligible local and regional projects: 
(a) Applications are forwarded by CJD to the appropriate regional 
council of governments (COG). 
(b) The COG’s criminal justice advisory committee will prioritize all 
eligible applications based on identified community priorities and pro­
gram effectiveness. 
(c) CJD will accept priority listings that are approved by the COG’s 
executive committee. 
(d) CJD will make all final funding decisions based upon approved 
COG priorities, reasonableness of the project, availability of funding, 
and cost-effectiveness. 
(2) For state discretionary projects, applications will be reviewed by 
CJD staff members or a group selected by the executive director of 
CJD. CJD will make all final funding decisions based on eligibility, 
reasonableness of the project, availability of funding, and cost-effec­
tiveness. 
Contact Person: If additional information is needed, contact Lori 
Melcher at lmelcher@governor.state.tx.us or (512) 463-1919. 
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TRD-200805907 
David Zimmerman 
Assistant General Counsel 
Office of the Governor 
Filed: November 12, 2008 
Request for Grant Applications for Law Enforcement, 
Prosecution, Court, and Training Programs Targeting Victims 
of Domestic Violence, Sexual Assault, and Stalking 
The Criminal Justice Division (CJD) of the Governor’s Office is solic­
iting applications for projects that promote a coordinated, multidisci­
plinary approach to improving the criminal justice system’s response 
to violent crimes against women during the state fiscal year 2010 grant 
cycle. 
Purpose: The purpose of this funding is to assist in developing and 
strengthening effective law enforcement and prosecution strategies to 
combat violent crimes against women and to develop and strengthen 
victim services in such cases. 
Available Funding: Federal funding is authorized for these projects 
under the Violence Against Women Act of 2005 (VAWA 2005) as 
amended, U.S.C. §§3796gg - 3796gg-5. Congress has not finalized 
federal appropriations for federal fiscal year 2009. All awards are 
subject to the availability of appropriated federal funds and any 
modifications or additional requirements that may be imposed by law. 
Funding Levels: Minimum grant award - $5,000. 
Required Match: Grantees, other than Native American tribes and 
non-profit, non-governmental victim service providers, must provide 
matching funds of at least thirty-five percent (35%) of total project 
expenditures. This requirement may be met through either cash or 
in-kind contributions or a combination of both. 
Standards: Grantees must comply with the standards applicable con­
tained in the Texas Administrative Code (1 TAC Chapter 3) and all 
statutes, requirements, and guidelines applicable to this funding. 
Prohibitions: Grantees may not use grant funds or program income to 
support the following services, activities, and costs: 
(1) proselytizing or sectarian worship; 
(2) lobbying; 
(3) any portion of the salary of, or any other compensation for, an 
elected or appointed government official; 
(4) purchase of vehicles; 
(5) admission fees or tickets to any amusement park, recreational ac­
tivity, or sporting event; 
(6) promotional gifts; 
(7) food, meals, beverages, or other refreshments unless the expense is 
for a working event where full participation by participants mandates 
the provision of food and beverages and that event is not related to 
amusement and/or social activities in any way; 
(8) membership dues for individuals; 
(9) any expense or service that is readily available at no cost to the grant 
project or that is provided by other federal, state, or local funds (e.g., 
supplanting), including the Texas Crime Victims Compensation Fund; 
(10) fundraising; 
(11) overtime; 
(12) cash payments to victims; 
(13) legal assistance and representation in civil matters other than pro­
tective orders; 
(14) legal defense services for perpetrators of violence against women; 
(15) liability insurance on buildings; 
(16) major maintenance on buildings; 
(17) property loss. Grant funds may not be used to reimburse vic­
tims for expenses incurred as a result of a crime, such as insurance de­
ductibles, replacement of stolen property, funeral expenses, lost wages, 
and medical bills; 
(18) services for programs that focus on children and/or men; 
(19) activities exclusively related to violence prevention, such as media 
campaigns to educate the general public about violence against women; 
(20) criminal defense work, including women who assault kill, or oth­
erwise injure their abusers; 
(21) to serve any person incarcerated for committing a crime of domes­
tic violence, dating violence, sexual assault, or stalking; 
(22) relocation expenses. Grant funds may not support expenses for 
victims of domestic violence, sexual assault, or stalking such as mov­
ing household goods to a new location in another State or acquiring 
furniture or housing in a new location; 
(23) creation of a voucher program. Grant funds may not support the 
creation of a voucher program where victims are directly given vouch­
ers for such services as housing or counseling; and 
(24) Grant funds may not be used to pay for the prosecution of child 
sexual abuse when the victim is now an adult. 
Eligible Applicants: 
(1) State agencies; 
(2) Units of local government; 
(3) Nonprofit corporations; 
(4) Indian tribal governments; 
(5) Community supervision and corrections departments; and 
(6) Councils of governments (COGs). 
Project Requirements: Grant funds can support the following services, 
activities, and costs: 
(1) Court services/improvements (including specialized courts except 
drug courts); 
(2) Investigation; 
(3) Legal advocacy; 
(4) Protective order assistance; and 
(5) Training and technology.
 
Requirements: All applicants must meet the following criteria:
 
(1) Promote collaboration and coordination among local service sys­
tems that involve multiple disciplines and support a seamless delivery 
of a continuum of services that focus on each individuals return to full 
physical, mental, and emotional health. An example of this type of ap­
proach is advocacy, law enforcement, prosecution, and other govern­
ment and non-government services working together in a professional 
environment of cooperation and respect among service providers. 
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Project Period: Grant-funded projects must begin on or after September 
1, 2009, and will expire on or before August 31, 2010. 
Application Process: Applicants can access CJD’s eGrants website at 
https://cjdonline.governor.state.tx.us to register, submit, and certify to 
apply for funding. 
Preferences: Preference will be given to applicants that promote com­
prehensive victim restoration while incorporating an emphasis on cul­
tural competency in underserved populations. Applicants are also en­
couraged to streamline administrative and reporting processes by con­
solidating grant requests whenever possible in lieu of submitting mul­
tiple applications. 
Closing Date for Receipt of Applications: All applications must be 
certified via CJD’s eGrants website on or before January 9, 2009. 
Selection Process: 
(1) For eligible local and regional projects: 
(a) Applications will be forwarded by CJD to the appropriate regional 
council of governments (COG). 
(b) The COG’s criminal justice advisory committee will prioritize all 
eligible applications based on identified community priorities and pro­
gram effectiveness. 
(c) CJD will accept priority listings that are approved by the COG’s 
executive committee. 
(d) CJD will make all final funding decisions based on eligibility, ap­
proved COG priorities, reasonableness of the project, availability of 
funding, and cost-effectiveness. 
(2) For state discretionary projects, applications will be reviewed by 
CJD staff members or a group selected by the executive director of 
CJD. CJD will make all final funding decisions based on eligibility, 
reasonableness of the project, availability of funding, and cost-effec­
tiveness. 
Contact Person: If additional information is needed, contact Lori 
Melcher at lmelcher@governor.state.tx.us or (512) 463-1919. 
TRD-200805908 
David Zimmerman 
Assistant General Counsel 
Office of the Governor 
Filed: November 12, 2008 
Texas Health and Human Services Commission 
Notification of Consulting Procurement 
Pursuant to Chapter 2254, Subchapter B, Texas Government Code, the 
Health and Human Services Commission (HHSC) announces the in­
tent to renew the contracts entered into as a result of its Request for 
Proposals (RFP) for a pool of multiple pre-qualified and readily ac­
cessible consultants. The Multiple Consultant Services Blanket Con­
tract (RFP #529-06-0425) involves maintaining a pool of highly skilled 
professional consultants who provide comprehensive and professional 
services to assist the State in meeting Federal and State legislative man­
dates and other program requirements with more efficiency. 
The primary objectives for this procurement included the following: 
Administrative time, paperwork, and scheduling were reduced and 
streamlined through the blanket consultant contracting process. 
HHSC was enabled to respond to and/or meet Federal and State leg­
islative mandates and other program requirements in a progressively 
timely manner. 
HHSC has the ability to plan, manage, and deliver health and human 
services to Texans in a more productive, effective, and efficient manner. 
The original RFP is located in full on HHSC’s Business Op­
portunities Page under "Contracting Opportunities" link at 
http://www.hhsc.state.tx.us/Contract/529060425/rfp_home.html 
HHSC also posted notice of the procurement on the Texas Marketplace 
on August 18, 2006. A listing of the vendors who were allowed into 
the Blanket Pool is also listed on that website.  
Task orders awarded to consultants within the pool have totaled approx­
imately $4,500,000 to date. As allowed in the original RFP, HHSC in­
tends to renew the existing contracts for an additional three year period 
unless it receives better offers from additional respondents. If equal or 
better offers are received, HHSC will add those consultants to the list of 
current vendors in the Blanket Pool. Total task orders anticipated under 
the renewal terms are estimated at $10,000,000. Consultants wishing 
to submit competing offers must submit proposals in accordance with 
the requirements of the RFP to the contact identified below by the dead­
line set forth below. 
Any offers received will be evaluated on the basis of demonstrated 
competence, knowledge, and qualifications and on the reasonableness 
of the proposed fee for the services. Exercise of this option to extend 
is contingent upon receipt of a finding of fact from the Governor’s Of­
fice of Budget and Planning that the requested consulting services are 
necessary. All questions regarding this notice must be sent in writing 
to the Sole Point-of-Contact listed below by 4 p.m. Central Time on 
December 1, 2008. 
The Health and Human Services Commission’s Sole Point-of-Contact 
for this amendment notification is: 
Peggie J. Laser, Procurement Project Manager 
Texas Health and Human Services Commission 
P.O. Box 85200-5200 
Austin, Texas 78708-5200 
(512) 491-1195 
Peggie.laser@hhsc.state.tx.us 
All competing proposals must be received at the above-referenced ad­
dress on or before 3:00 p.m. Central Time on December 15, 2008. 
Proposals received after this time and date will not be considered. 
HHSC is under no legal or other obligation to execute any contracts on 
the basis of this notice. HHSC will not pay for costs incurred by any 
entity in responding to this notification. 
TRD-200805847 
David Brown 
Assistant General Counsel 
Texas Health and Human Services Commission 
Filed: November 6, 2008 
Texas Department of Insurance 
Company Licensing 
Application for admission to the State of Texas by Louisiana Medical 
Mutual Insurance Company, a foreign fire and casualty company. The 
home office is in Metairie, LA. 
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Application for admission to the State of Texas by Maxum Casualty 
Insurance Company, a foreign fire and casualty company. The home 
office is in Wilmington, Delaware. 
Application to change the name of American Century Casualty Com­
pany to ACCC Insurance Company, a domestic fire and casualty com­
pany. The home office is in Houston, Texas. 
Any objections must be filed with the Texas Department of Insurance, 
within twenty (20) calendar days from the date of the Texas Regis­
ter publication, addressed to the attention of Godwin Ohaechesi, 333 
Guadalupe Street, M/C 305-2C, Austin, Texas 78701. 
TRD-200805902 
Gene C. Jarmon 
Chief Clerk and General Counsel 
Texas Department of Insurance 
Filed: November 12, 2008 
Third Party Administrator Applications 
The following third party administrator applications have been filed 
with the Texas Department of Insurance and are under consideration. 
Application of TPA OF TEXAS INVESTMENTS, LLC (using the 
assumed name of SBS ADMINISTRATIVE SERVICES), a domes­
tic third party administrator. The home office is SAN ANTONIO, 
TEXAS. 
Application of THF, LLC, a domestic third party administrator. The 
home office is LEWISVILLE, TEXAS. 
Application of REINSURANCE ASSOCIATES, INC., a foreign third 
party administrator. The home office is FENTON, MISSOURI. 
Application of CORVEL ENTERPRISE COMP, INC., a foreign 
third party administrator. The home office is WILMINGTON, 
DELAWARE. 
Any objections must be filed within 20 days after this notice is 
published in the Texas Register, addressed to the attention of David 
Moskowitz, MC 305-2E, 333 Guadalupe, Austin, Texas 78701. 
TRD-200805898 
Gene C. Jarmon 
Chief Clerk and General Counsel 
Texas Department of Insurance 
Filed: November 12, 2008 
Texas Lottery Commission 
Instant Game Number 1090 "$250,000 Bingo" 
1.0 Name and Style of Game. 
A. The name of Instant Game No. 1090 is "$250,000 BINGO". The 
play style for the game SLOTS is "key symbol match". The play style 
for the game INSTANT BONUS is "auto win" The play style for the 
game BINGO is "bingo". 
1.1 Price of Instant Ticket. 
A. Tickets for Instant Game No. 1090 shall be $10.00 per ticket. 
1.2 Definitions in Instant Game No. 1090. 
A. Display Printing - That area of the instant game ticket outside of the 
area where the Overprint and Play Symbols appear. 
B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the ticket. 
C. Play Symbol - The printed data under the latex on the front of the 
instant ticket that is used to determine eligibility for a prize. Each Play 
Symbol is printed in Symbol font in black ink in positive except for 
dual-image games. The possible black play symbols are CHERRIES 
SYMBOL , LEMON SYMBOL, STACK OF BILLS SYMBOL, 
CROWN SYMBOL, HORSESHOE SYMBOL, SHAMROCK SYM­
BOL, POT OF GOLD SYMBOL, GOLD BAR SYMBOL, BELL 
SYMBOL, $10.00, $20.00, $50.00, $100, $500, TEN DOLLARS 
SYMBOL, TWENTY DOLLARS SYMBOL, FIFTY DOLLARS 
SYMBOL, SVY FIV DOLLARS SYMBOL, ONE HUN DOLLARS 
SYMBOL, TWO FTY DOLLARS SYMBOL, FIV HUN DOLLARS 
SYMBOL, TRY AGAIN SYMBOL, PLAY AGAIN SYMBOL, B01, 
B02, B03, B04, B05, B06, B07, B08, B09, B10, B11, B12, B13, B14, 
B15, I16, I17, I18, I19, I20, I21, I22, I23, I24, I25, I26, I27, I28, I29, 
I30, N31, N32, N33, N34, N35, N36, N37, N38, N39, N40, N41, N42, 
N43, N44, N45, G46, G47, G48, G49, G50, G51, G52, G53, G54, 
G55, G56, G57, G58, G59, G60, O61, O62, O63, O64, O65, O66, 
O67, O68, O69, O70, O71, O72, O73, O74, O75, 01, 02, 03, 04, 05, 
06, 07, 08, 09, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 
44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 
63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75 and FREE. 
D. Play Symbol Caption - the printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 
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E. Serial Number - A unique 14 (fourteen) digit number appearing un­
der the latex scratch-off covering on the front of the ticket. There will 
be a four (4)-digit "security number" which will be individually boxed 
and randomly placed within the number. The remaining ten (10) digits 
of the Serial Number are the Validation Number. The Serial Number 
is positioned beneath the bottom row of play data in the scratched-off 
play area. The Serial Number is for validation purposes and cannot be 
used to play the game. The format will be: 00000000000000. 
F. Low-Tier Prize - A prize of $10.00, or $20.00. 
G. Mid-Tier Prize - A prize of $30.00, $50.00, $75.00, $100, $125, 
$175, $250 or $500. 
H. High-Tier Prize - A prize of $750, $1,000, $2,500, $10,000 or 
$250,000. 
I. Bar Code - A 24 (twenty-four) character interleaved two (2) of five 
(5) bar code which will include a four (4) digit game ID, the seven 
(7) digit pack number, the three (3) digit ticket number and the ten (10) 
digit Validation Number. The bar code appears on the back of the ticket. 
J. Pack-Ticket Number - A 14 (fourteen) digit number consisting of the 
four (4) digit game number (1159), a seven (7) digit pack number, and 
a three (3) digit ticket number. Ticket numbers start with 001 and end 
with 050 within each pack. The format will be: 1090-0000001-001. 
K. Pack - A pack of "$250,000 BINGO" Instant Game tickets contains 
50 tickets, packed in plastic shrink-wrapping and fanfolded in pages of 
one (1). Ticket back 001 and 050 will both be exposed. All packs will 
be tightly shrinkwrapped. There will be no breaks between the tickets 
in a pack. 
L. Non-Winning Ticket - A ticket which is not programmed to be a 
winning ticket or a ticket that does not meet all of the requirements 
of these Game Procedures, the State Lottery Act (Texas Government 
Code, Chapter 466), and applicable rules adopted by the Texas Lottery 
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter 
401. 
M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery 
"$250,000 BINGO" Instant Game No. 1090 ticket. 
2.0 Determination of Prize Winners. The determination of prize win­
ners is subject to the general ticket validation requirements set forth in 
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Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce­
dures, and the requirements set out on the back of each instant ticket. 
A prize winner in the "$250,000 BINGO" Instant Game is determined 
once the latex on the ticket is scratched off to expose 193 (one hundred 
ninety-three) play symbols. For the game SLOTS, if a player reveals 
3 matching play symbols in any one PULL, the player wins PRIZE for 
that pull. For the game INSTANT BONUS, if a player reveals a prize 
amount play symbol, the player wins that amount instantly. For the 
game BINGO, the player must scratch off the CALLER’S CARD area 
to reveal 30 (thirty) Bingo Numbers. The player must scratch all the 
Bingo Numbers on CARDS 1 through 6 that match the Bingo Numbers 
on the CALLER’S CARD. Each "CARD" has a corresponding prize 
box. Players win by matching those same numbers on the six Player’s 
Cards. If the player finds a diagonal, vertical or horizontal straight line, 
the four corners of the grid, or an X pattern, the player wins a prize ac­
cording to the legend of the respective playing grid. Examples of play: 
If a player matches all bingo numbers plus the Free Space in a complete 
horizontal, vertical or diagonal line pattern in any one card, the player 
wins prize according to the legend of the respective playing card. If the 
player matches all bingo numbers in all four (4) corners pattern in any 
one card, the player wins prize according to the legend of the respective 
playing card. If the player matches all bingo numbers plus Free Space 
to make a complete "X" pattern in any one card, the player wins prize 
according to the legend of the respective playing card. No portion of 
the display printing nor any extraneous matter whatsoever shall be us­
able or playable as a part of the Instant Game. 
2.1 Instant Ticket Validation Requirements. 
A. To be a valid Instant Game ticket, all of the following requirements 
must be met: 
1. Exactly 193 (one hundred ninety-three) Play Symbols must appear 
under the latex overprint on the front portion of the ticket; 
2. Each of the Play Symbols must have a Play Symbol Caption under­
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 
3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 
4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 
5. The ticket shall be intact; 
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num­
ber must be present in their entirety and be fully legible; 
7. The Serial Number must correspond, using the Texas Lottery’s 
codes, to the Play Symbols on the ticket; 
8. The ticket must not have a hole punched through it, be mutilated, 
altered, unreadable, reconstituted or tampered with in any manner; 
9. The ticket must not be counterfeit in whole or in part; 
10. The ticket must have been issued by the Texas Lottery in an autho­
rized manner; 
11. The ticket must not have been stolen, nor appear on any list of 
omitted tickets or non-activated tickets on file at the Texas Lottery; 
12. The Play Symbols, Serial Number, Retailer Validation Code and 
Pack-Ticket Number must be right side up and not reversed in any man­
ner; 
13. The ticket must be complete and not miscut, and have exactly 193 
(one hundred ninety-three) Play Symbols under the latex overprint on 
the front portion of the ticket, exactly one Serial Number, exactly one 
Retailer Validation Code, and exactly one Pack-Ticket Number on the 
ticket; 
14. The Serial Number of an apparent winning ticket shall correspond 
with the Texas Lottery’s Serial Numbers for winning tickets, and a 
ticket with that Serial Number shall not have been paid previously; 
15. The ticket must not be blank or partially blank, misregistered, de­
fective or printed or produced in error; 
16. Each of the 193 (one hundred ninety-three) Play Symbols must be 
exactly one of those described in Section 1.2.C of these Game Proce­
dures. 
17. Each of the 193 (one hundred ninety three) Play Symbols on the 
ticket must be printed in the Symbol font and must correspond precisely 
to the artwork on file at the Texas Lottery; the ticket Serial Numbers 
must be printed in the Serial font and must correspond precisely to 
the artwork on file at the Texas Lottery; and the Pack-Ticket Number 
must be printed in the Pack-Ticket Number font and must correspond 
precisely to the artwork on file at the Texas Lottery; 
18. The display printing on the ticket must be regular in every respect 
and correspond precisely to the artwork on file at the Texas Lottery; 
and 
19. The ticket must have been received by the Texas Lottery by appli­
cable deadlines. 
B. The ticket must pass all additional validation tests provided for in 
these Game Procedures, the Texas Lottery’s Rules governing the award 
of prizes of the amount to be validated, and any confidential validation 
and security tests of the Texas Lottery. 
C. Any Instant Game ticket not passing all of the validation require­
ments is void and ineligible for any prize and shall not be paid. How­
ever, the Executive Director may, solely at the Executive Director’s 
discretion, refund the retail sales price of the ticket. In the event a de­
fective ticket is purchased, the only responsibility or liability of the 
Texas Lottery shall be to replace the defective ticket with another un­
played ticket in that Instant Game (or a ticket of equivalent sales price 
from any other current Instant Lottery game) or refund the retail sales 
price of the ticket, solely at the Executive Director’s discretion. 
2.2 Programmed Game Parameters. 
A. Consecutive non-winning tickets within a pack will not have iden­
tical patterns. 
B.  A ticket can  win up  to three  times.  
C. There will never be more than one win on a single Bingo Card. 
D. The highest prize won per card will be paid. 
E. No duplicate numbers will appear on the CALLER’S CARD. 
F. No duplicate numbers will appear on each individual Bingo Card. 
G. The number range used for each letter (B, I, N, G, O) will be as 
follows: B (1-15), I (16-30), N (31-45), G (46-60), O (61-75). 
H. Each Player’s Card on the same ticket must be unique. 
I. The 30 CALLER’S CARD numbers will match 53 to 83 numbers per 
ticket. 
J. The majority of the tickets will have unique configurations. 
K.  There will be at least  one (1) ’near win’ on each of the six (6) Player’s 
Cards on each non-winning ticket. 
L. A ’near win’ is one number short of a complete horizontal, vertical, 
diagonal line or 4 corners, except for the ’X’ where there are two num­
bers less, one in each diagonal line (one of which must be a corner). 
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M. SLOTS: The Play area consists of nine (9) play symbols and three 
(3) PRIZE symbols. 
N. SLOTS: There will never be three (3) identical symbols in a vertical 
or diagonal line. 
O. No prize amount will appear more than once in this play area except  
as required on multiple win tickets. 
P. SLOTS: Non-winning tickets will never contain more than two (2) 
of the same play symbols over the entire play area. 
Q. SLOTS: Consecutive non-winning tickets within a pack will not 
have identical PULLS. For instance if the first ticket contains CHER­
RIES, CROWN, POT OF GOLD in any PULL then the next ticket may 
not contain CHERRIES, CROWN and POT OF GOLD in any row in 
any order. 
R. SLOTS: Non-winning tickets will not have identical games. For 
example if PULL 1 is CHERRIES, CROWN, and POT OF GOLD then 
PULL 2 and PULL 3 will not contain CHERRIES, CROWN, and POT 
OF GOLD in any order. 
S. SLOTS: Winning tickets will contain three (3) matching Play Sym­
bols in a horizontal row. 
T. SLOTS: On winning tickets, non-winning games will have different 
prize amounts from the winning prize amounts in this play area. 
U. INSTANT BONUS: The Play area consists of one (1) Play Symbol. 
V. INSTANT BONUS: Winning tickets will display a prize amount: 
TEN DOLLARS, TWENTY DOLLARS, FIFTY DOLLARS, SVY 
FIV DOLLARS, ONE HUN DOLLARS, TWO FTY DOLLARS OR 
FIV HUN DOLLARS. 
2.3 Procedure for Claiming Prizes. 
A. To claim a "$250,000 BINGO" Instant Game prize of $10.00, 
$20.00, $30.00, $50.00, $75.00, $100, $125, $175, $250, or $500, 
a claimant shall sign the back of the ticket in the space designated 
on the ticket and present the winning ticket to any Texas Lottery 
Retailer. The Texas Lottery Retailer shall verify the claim and, if 
valid, and upon presentation of proper identification, if appropriate, 
make payment of the amount due the claimant and physically void 
the ticket; provided that the Texas Lottery Retailer may, but is not, 
required to, pay a $30.00, $50.00, $75.00, $100, $125, $175, $250 
or $500 ticket. In the event the Texas Lottery Retailer cannot verify 
the claim, the Texas Lottery Retailer shall provide the claimant with a 
claim form and instruct the claimant on how to file a claim with the 
Texas Lottery. If the claim is validated by the Texas Lottery, a check 
shall be forwarded to the claimant in the amount due. In the event the 
claim is not validated, the claim shall be denied and the claimant shall 
be notified promptly. A claimant may also claim any of the above 
prizes under the procedure described in Section 2.3.B and Section 
2.3.C of these Game Procedures. 
B. To claim a "$250,000 BINGO" Instant Game prize of $750, $1,000, 
$2,500, $10,000 or $250,000, the claimant must sign the winning ticket 
and present it at one of the Texas Lottery’s Claim Centers. If the claim 
is validated by the Texas Lottery, payment will be made to the bearer of 
the validated winning ticket for that prize upon presentation of proper 
identification. When paying a prize of $600 or more, the Texas Lottery 
shall file the appropriate income reporting form with the Internal Rev­
enue Service (IRS) and shall withhold federal income tax at a rate set 
by the IRS if required. In the event that the claim is not validated by 
the Texas Lottery, the claim shall be denied and the claimant shall be 
notified promptly. 
C. As an alternative method of claiming a "$250,000 BINGO" Instant 
Game prize, the claimant must sign the winning ticket, thoroughly 
complete a claim form, and mail both to: Texas Lottery Commission, 
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send­
ing a ticket remains with the claimant. In the event that the claim is 
not validated by the Texas Lottery, the claim shall be denied and the 
claimant shall be notified promptly. 
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct a  sufficient amount from the winnings of a person who has 
been finally determined to be: 
1. delinquent in the payment of a tax or other money collected by the 
Comptroller, the Texas Workforce Commission, or Texas Alcoholic 
Beverage Commission; 
2. delinquent in making child support payments administered or col­
lected by the Attorney General; or 
3. delinquent in reimbursing the Texas Health and Human Services 
Commission for a benefit granted in error under the food stamp pro­
gram or the program of financial assistance under Chapter 31, Human 
Resources Code; 
4. in default on a loan made under Chapter 52, Education Code; or 
5. in default on a loan guaranteed under Chapter 57, Education Code. 
E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per­
son shall be withheld until the debt or taxes are paid. 
2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 
A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 
B. if there is any question regarding the identity of the claimant; 
C. if there is any question regarding the validity of the ticket presented 
for payment; or 
D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia­
bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 
2.5 Payment of Prizes to Persons Under 18. If a person under the age of 
18 years is entitled to a cash prize of less than $600 from the "$250,000 
BINGO" Instant Game, the Texas Lottery shall deliver to an adult mem­
ber of the minor’s family or the minor’s guardian a check or warrant in 
the amount of the prize payable to the order of the minor. 
2.6 If a person under the age of 18 years is entitled to a cash prize 
of more than $600 from the "$250,000 BINGO" Instant Game, the 
Texas Lottery shall deposit the amount of the prize in a custodial bank 
account, with an adult member of the minor’s family or the minor’s 
guardian serving as custodian for the minor. 
2.7 Instant Ticket Claim Period. All Instant Game prizes must be 
claimed within 180 days following the end of the Instant Game or 
within the applicable time period for certain eligible military person­
nel as set forth in Texas Government Code §466.408. Any prize not 
claimed within that period, and in the manner specified in these Game 
Procedures and on the back of each ticket, shall be forfeited. 
2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of tickets ordered. The number of actual prizes available 
in a game may vary based on number of tickets manufactured, testing, 
distribution, sales and number of prizes claimed. An Instant Game 
ticket may continue to be sold even when all the top prizes have been 
claimed. 
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3.0 Instant Ticket Ownership. 
A. Until such time as a signature is placed upon the back portion of an 
Instant Game ticket in  the  space  designated, a ticket shall be owned by 
the physical possessor of said ticket. When a signature is placed on the 
back of the ticket in the space designated, the player whose signature 
appears in that area shall be the owner of the ticket and shall be entitled 
to any prize attributable thereto. Notwithstanding any name or names 
submitted on a claim form, the Executive Director shall make payment 
to the player whose signature appears on the back of the ticket in the 
space designated. If more than one name appears on the back of the 
ticket, the Executive Director will require that one of those players 
whose name appears thereon be designated by such players to receive 
payment. 
B. The Texas Lottery shall not be responsible for lost or stolen Instant 
Game tickets and shall not be required to pay on a lost  or  stolen  Instant  
Game ticket. 
4.0 Number and Value of Instant Prizes. There will be approximately 
3,120,000 tickets in the Instant Game No. 1090. The approximate 
number and value of prizes in the game are as follows:  
A. The actual number of tickets in the game may be increased or de­
creased at the sole discretion of the Texas Lottery Commission. 
5.0 End of the Instant Game. The Executive Director may, at any time, 
announce a closing date (end date) for the Instant Game No. 1090 
without advance notice, at which point no further tickets in that game 
may be sold. 
6.0 Governing Law. In purchasing an Instant Game ticket, the player 
agrees to comply with, and abide by, these Game Procedures for In­
stant Game No. 1090, the State Lottery Act (Texas Government Code, 
Chapter 466), applicable rules adopted by the Texas Lottery pursuant 
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and 
all final decisions of the Executive Director. 
TRD-200805863 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: November 7, 2008 
♦ ♦ ♦ 
Texas Parks and Wildlife Department 
Notice of Hearing and Opportunity for Public Comment 
This is a notice of an opportunity for public comment and a public hear­
ing on the a pplication of Sand Supply, a Division of Campbell Con­
crete and Materials (Booth Project), for renewal of a Texas Parks and 
Wildlife Department (TPWD) permit to dredge state-owned sand and 
gravel from the Brazos River in Fort Bend County at a location ap­
proximately 1.7 miles downstream from the Highway 59 crossing of 
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♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
the Brazos River and approximately 30 miles upstream from the High­
way F.M. 1462 crossing of the Brazos River. 
The hearing will be held at 10:00 a.m. on Wednesday, December 17, 
2008 at Texas Parks and Wildlife Headquarters, located at 4200 Smith 
School Rd., Austin, Texas 78744. 
The hearing is not a contested case hearing under the Administrative 
Procedure Act. 
Written comments must be submitted within 30 days of the publication 
of this notice in the Texas Register or the newspaper, whichever is later, 
or at the public hearing. 
Submit written comments, questions, or requests to review the 
application to: Beth Hilliard, TPWD, by mail: 4200 Smith 





Texas Parks and Wildlife Department 
Filed: November 6, 2008 
Public Utility Commission of Texas 
Notice of Application for Amendment to Certificated Service 
Area Boundary 
Notice is given to the public of an application filed on November 4, 
2008, with the Public Utility Commission  of Texas  for an amendment  
to a certificated service area boundary in Collin County, Texas. 
Docket Style and Number: Application of AT&T Texas to Amend 
a Certificate of Convenience and Necessity for a Minor Boundary 
Amendment between its McKinney and Princeton Exchanges, Docket 
Number 36351. 
The Application: The minor boundary amendment is being filed to 
realign the boundary between AT&T Texas’ McKinney and Princeton 
Exchanges to create more clearly-defined physical boundaries using 
major roads between the two exchanges. 
Persons wishing to comment on the action sought or intervene should 
contact the Public Utility Commission of Texas by December 1, 2008, 
by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at 
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com­
mission at (512) 936-7136 or use Relay Texas (toll-free) at 1-800-735­
2989. All comments should reference Docket Number 36351. 
TRD-200805870 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of  Texas  
Filed: November 7, 2008 
Notice of Application for Approval of Revised Depreciation 
Rates 
Notice is given to the public of the filing with the Public Utility 
Commission of Texas of an application on November 7, 2008, for 
approval of new and formalized depreciation rates pursuant to §52.252 
and §53.056 of the Public Utility Regulatory Act, Texas Utilities 
Code Annotated (Vernon 2007 & Supp. 2008). A summary of the 
application follows. 
Docket Title and Number: Application of XIT Rural Telephone Coop­
erative, Inc. for Approval of Revised Depreciation Rates Pursuant to 
P.U.C. Subst. R. §26.206, Docket Number 36367. 
The Application: XIT Rural Telephone Cooperative, Inc. (XIT Rural) 
filed an application for approval of revised depreciation rates for Ac­
count 2212 - COE - Digital Switching and Account 2124.0 - General 
Purpose Computers. XIT Rural also seeks to formalize the depreci­
ation rate for Account 2423.1 - Cable & Wire - Buried Nonmetallic 
(Fiber Cable). XIT Rural proposed an effective date beginning Jan­
uary 1, 2008. 
Persons who wish to intervene in the proceeding or comment upon the 
action sought should contact the Public Utility Commission of Texas, 
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas 78711­
3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-8477. 
Hearing and speech-impaired individuals with text telephones (TTY) 
may contact the commission at (512) 936-7136. All correspondence 
should refer to Docket Number 36367. 
TRD-200805897 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 12, 2008 
Notice of Application for Designation as an Eligible 
Telecommunications Carrier 
Notice is given to the public of an application filed with the Public Util­
ity Commission of Texas on November 3, 2008, for designation as an 
eligible telecommunications carrier (ETC) pursuant to P.U.C. Substan­
tive Rule §26.418. 
Docket Title and Number: Application of New Cingular Wireless PCS, 
LLC for Designation as an Eligible Telecommunications Carrier in 
Lieu of Dobson Cellular Systems, Inc. Pursuant to 47 U.S.C. §214(e) 
and P.U.C. Substantive Rule §26.418. Docket Number 36346. 
The Application: New Cingular Wireless PCS, LLC (AT&T Mobility) 
is requesting ETC designation in order to be eligible to receive fed­
eral and state universal service funding to assist it in providing univer­
sal service in Texas. Pursuant to 47 U.S.C. §214(e), the commission, 
either upon its own motion or upon request, shall designate qualify­
ing common carriers as ETCs for service areas set forth by the com­
mission. AT&T Mobility seeks ETC designation in the non-rural ex­
changes served by Verizon and AT&T Texas and the entire study areas 
of four rural incumbent local exchange carriers, Colorado Valley Tele­
phone Cooperative, Inc., Comanche County Telephone Company, Inc., 
Ganado Telephone Company, Inc., and Industry Telephone Company. 
Persons  who wish to  comment upon the action sought should contact 
the Public Utility Commission of Texas by December 11, 2008. Re­
quests for further information should be mailed to the Public Utility 
Commission of Texas, P.O. Box 13326, Austin, Texas 78711-3326, or 
you may call the Public Utility Commission’s Customer Protection Di­
vision at (512) 936-7120 or toll free at 1-888-782-8477. Hearing and 
speech-impaired individuals with text telephones (TTY) may contact 
the commission at (512) 936-7136 or use Relay Texas at 1-800-735­
2989 to reach the commission’s toll free number at 1-888-782-8477. 
All comments should reference Docket Number 36346. 
TRD-200805871 
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♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 7, 2008 
Notice of Application for Sale, Transfer, or Merger 
Notice is given to the public of a joint application for sale, transfer, or 
merger filed with the Public Utility Commission of Texas on November 
7, 2008, pursuant to the Public Utility Regulatory Act, Texas Utilities 
Code Annotated §14.101 and §37.154 (Vernon 2007 & Supp. 2008) 
(PURA). 
Docket Style and Number: Joint Application of Concho Valley Electric 
Cooperative, Inc. and Golden Spread Electric Cooperative, Inc. to 
Transfer Certificate Rights, Docket Number 36359. 
The Application: This transaction involves the approval of the sale 
of the remaining portion of transmission facilities and associated 
certificate of convenience and necessity rights from Concho Valley 
Electric Cooperative, Inc. (Concho Valley) to Golden Spread Electric 
Cooperative, Inc. (Golden Spread). Concho Valley has agreed to 
sell its remaining transmission facilities located in Sterling and Tom 
Green Counties to Golden Spread. Specifically, Concho Valley, 
one of Golden Spread’s member distribution cooperatives and a full 
requirements wholesale power customer of Golden Spread, has agreed 
to sell the Rollans and Schkade substations and associated Supervisory 
Control and Data Acquisition (SCADA) equipment. The Concho 
Valley facilities are valued at approximately $2.8 million. In con­
junction with this sale, Golden Spread will assume certain of Concho 
Valley’s notes that are secured by its facilities. As a generation and 
transmission cooperative, Golden Spread will then be eligible to enter 
into a new mortgage with the National Rural Electric Cooperative 
Financing Corporation. 
Persons who wish to intervene in the proceeding or comment upon the 
action sought should contact the Public Utility Commission of Texas, 
P.O. Box 13326, Austin, Texas 78711-3326, or call the commission’s 
Office of Customer Protection at (512) 936-7120 or (888) 782-8477. 
Hearing- and speech-impaired individuals with text telephones (TTY) 
may contact the commission at (512) 936-7136 or use Relay Texas 
(toll-free) 1-800-735-2989. All correspondence should refer to Docket 
Number 36359. 
TRD-200805896 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 12, 2008 
Notice of Application for Service Area Exception within 
Dallas County, Texas 
Notice is given to the public of the filing with the Public Utility Com­
mission of Texas of an application on November 3, 2008, for an amend­
ment to certificated service area for a service area exception within Dal­
las County, Texas. 
Docket Style and Number: Application of Garland Power & Light to 
Amend a Certificate of Convenience and Necessity for Electric Service 
Area Exception within Dallas County. Docket Number 36344. 
The Application: Garland Power & Light (Garland) filed an application 
for a service area boundary exception to allow Garland to provide ser­
vice to a specific customer located within the certificated service area 
of Oncor Electric Delivery Company (Oncor). Oncor has provided a 
letter of concurrence for the proposed change. 
Persons wishing to comment on the action sought or intervene should 
contact the Public Utility Commission of Texas no later than December 
1, 2008 by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by 
phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and 
speech-impaired individuals with text telephone (TTY) may contact the 
commission at (512) 936-7136 or use Relay Texas (toll-free) at 1-800­
735-2989. All comments should reference Docket Number 36344. 
TRD-200805869 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 7, 2008 
South East Texas Regional Planning Commission 
Request for Proposals 
Background 
The South East Texas Regional Planning Commission (SETRPC) has 
been working with its Southeast Texas Rideshare Advisory Committee 
to meet the request of the growing demand of residents and business 
community leaders for alternatives to single occupant vehicles for daily 
commute trips. 
Objectives 
The objectives of the project are to successfully operate and market a 
commuter vanpool program and carpool matching service which will 
reduce the number of single occupant vehicles on the highway during 
rush hour and provide an alternative means of commuting to and from 
work. The program will provide for trips that have an origin or a des­
tination in Jefferson, Orange and Hardin Counties of southeast Texas. 
The Goals of the program are to: reduce vehicle miles (VMTs) trav­
eled in the SETRPC service area, improve mobility and safety by uti­
lizing the existing infrastructure, and improve regional air quality. It is 
desired that this request for proposals will: establish a park and pool 
network, establish a formal rideshare (carpool and vanpool program), 
maximize use of existing transit capabilities, educate and inform the 
business community of commute options, and create a marketing and 
outreach campaign targeted at employers, employees, residents, stu­
dents and the transit-dependent community members. 
If your firm is interested and qualified to complete this Management, 
Operation, and Marketing of A Commuter Vanpool and Carpool Pro­
gram, please contact our office to express your interest: 
Bob Dickinson, Director, Transportation and Environmental Resources 
South East Texas Regional Planning Commission 
2210 Eastex Freeway, Beaumont, Texas 77703 
Fax: (409) 729-6511 
Email: bdickinson@setrpc.org 
All responding firms will receive a complete Request for Proposal 
package. 
Final proposals will be due by 12 noon CST on Friday, December 
19, 2008. 
TRD-200805873 
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♦ ♦ ♦ 
Shaun Davis 
Executive Director 
South East Texas Regional Planning Commission 
Filed: November 7, 2008 
The University of Texas System 
Award of Consultant Contract Notification 
The University of Texas System (University), in accordance with the 
provisions of Texas Government Code, Chapter 2254, entered into a 
contract for consulting services (Contract) with Kurt Salmon Asso­
ciates Inc. (Consultant) for an assessment of the strategic future of The 
University of Texas Medical Branch at Galveston (UTMB) and other 
related, necessary and appropriate services. On October, 29, 2008, 
Governor Perry granted an emergency waiver of Texas Government 
Code, §§2254.027(2), 2254.028 and 2254.029, based on the significant 
damage and disruption to UTMB by Hurricane Ike and the necessity to 
make an immediate assessment of the market, the facility, and the fi ­
nancial needs of UTMB. 
Project Description: 
Consultant will provide University with an assessment of the strategic 
future of UTMB. Components of the work plan include a market as­
sessment, a financial assessment, a facility assessment, and scenario 
development to define the relevant range of options for consideration 
by The University of Texas System Board of Regents. 
Name and Address of Consultant: 
Kurt Salmon Associates Inc.
 




Total Value of Contract:
 




The Contract was executed by Consultant on November 7, 2008 and
 




Due Dates for Contract Products:
 
The consulting services will be completed and delivered to University
 
no later than December 23, 2008, for consideration by The University
 
of Texas System Board of Regents in January, 2009.
 
The term of the Contract expires on January 31, 2009, but may be ex­
tended for up to an additional seven months.
 
TRD-200805887 
Francie A. Frederick 
General Counsel to the Board of Regents 
The University of Texas System 
Filed: November 12, 2008 
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How to Use the Texas Register 
 Information Available: The 14 sections of the Texas 
Register represent various facets of state government.
Documents contained within them include: 
 Governor - Appointments, executive orders, and
proclamations. 
 Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 
 Secretary of State - opinions based on the election laws. 
 Texas Ethics Commission - summaries of requests for 
opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on 
an emergency basis. 
 Proposed Rules - sections proposed for adoption. 
 Withdrawn Rules - sections withdrawn by state agencies 
from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication 
date. 
 Adopted Rules - sections adopted following public 
comment period. 
 Texas Department of Insurance Exempt Filings - 
notices of actions taken by the Texas Department of Insurance 
pursuant to Chapter 5, Subchapter L of the Insurance Code. 
 Texas Department of Banking - opinions and exempt 
rules filed by the Texas Department of Banking. 
 Tables and Graphics - graphic material from the 
proposed, emergency and adopted sections. 
 Transferred Rules- notice that the Legislature has 
transferred rules within the Texas Administrative Code from 
one state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency. 
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 
 Review of Agency Rules - notices of state agency rules 
review. 
 Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 
 
How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document 
appears, the words “TexReg” and the beginning page number 
on which that document was published. For example, a 
document published on page 2402 of Volume 33 (2008) is cited 
as follows: 33 TexReg 2402. 
 In order that readers may cite material more easily, page 
numbers are now written as citations. Example: on page 2 in 
the lower-left hand corner of the page, would be written “33 
TexReg 2 issue date,” while on the opposite page, page 3, in 
the lower right-hand corner, would be written “issue date 33 
TexReg 3.” 
 
How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at 
the Texas Register office, Room 245, James Earl Rudder 
Building, 1019 Brazos, Austin. Material can be found using 
Texas Register indexes, the Texas Administrative Code, 
section numbers, or TRD number. 
 
 Both the Texas Register and the Texas Administrative 
Code are available online through the Internet. The address is: 
http://www.sos.state.tx.us. The Register is available in an .html 
 
 
version as well as a .pdf (portable document format) version 
through the Internet. For website subscription information, call 
the Texas Register at (512) 463-5561. 
 
Texas Administrative Code 
 The Texas Administrative Code (TAC) is the compilation 
of all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas 
Administrative Code. Emergency rules, which may be adopted 
by an agency on an interim basis, are not codified within the 
TAC. 
 The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. 
Each Part represents an individual state agency. 
 The complete TAC is available through the Secretary of 
State’s website at http://www.sos.state.tx.us/tac. The following 
companies also provide complete copies of the TAC: Lexis-
Nexis (800-356-6548), and West Publishing Company (800-
328-9352). 
 




7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health Services 
28. Insurance 
30. Environmental Quality 
31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections 
40. Social Services and Assistance 
43. Transportation 
 
How to Cite: Under the TAC scheme, each section is 
designated by a TAC number. For example in the citation 1 
TAC §27.15: 1 indicates the title under which the agency 
appears in the Texas Administrative Code; TAC stands for the 
Texas Administrative Code; §27.15 is the section number of 
the rule (27 indicates that the section is under Chapter 27 of 
Title 1; 15 represents the individual section within the chapter). 
 
How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas 
Administrative Code, please look at the Table of TAC Titles 
Affected. The table is published cumulatively in the blue-cover 
quarterly indexes to the Texas Register. If a rule has changed 
during the time period covered by the table, the rule’s TAC 
number will be printed with one or more Texas Register page 
numbers, as shown in the following example. 
 
 TITLE 40. SOCIAL SERVICES AND ASSISTANCE 
 Part I. Texas Department of Human Services 
 40 TAC §3.704..............950, 1820 
 
 The Table of TAC Titles Affected is cumulative for each 
volume of the Texas Register (calendar year). 
